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ABSTRACT

This thesis examines the default application of X869 Vienna Convention on the
Law of Treaties reservation rules to reservatiomshtiman rights treaties. The
contemporary practice of formulating reservationwes states to unilaterally
modify their treaty obligations following the comnsion of negotiations. Though
multilateral treaties address a broad spectrunubjests and are negotiated using a
variety of methods, all treaties are governed leyshme residual reservation rules of
the Vienna Convention when there is not a treagesjgc reservation regime in
place. The Vienna Convention system is only engaded state seizes the
opportunity to determine whether a reservationaigdvpursuant to default rules or if
a challenge regarding the validity of a reservatisnbrought before another
competent mechanism of review, such as a dispugelutton mechanism. Even
when applied, the Vienna Convention rules are aothig at best and have been
criticised since their inception due to the highgme of flexibility in their
application, especially in relation to human rightsaties. In light of the inherent
flaws of the Vienna Convention reservation regimd the structural characteristics
of human rights treaties, rarely will a reservitgte be deprived of the benefit of the
reservation even if it is determined to be invddidanother State Party. Though the
consequences of an invalidity determination areentmmcrete when the decision is
taken by a dispute resolution mechanism, such @, seldom are disputes over
the validity of a reservation to a human rightsatyesubmitted to a competent
mechanism. Using the core UN human rights treatges case study this research
highlights that the past thirty years have revealgaractical impasse in treaty law
when the default reservation rules are relied uporegulate reservations to human
rights treaties. Reservations of questionable itgligain the same status as valid
reservations because the Vienna Convention ruleotladdress the consequence for
a reservation determined to be invalid outwith titaelitional inter seapplication of
the reservation between the reserving and objestags, which is not logical in the
context of a human rights treaty. Against this lggioknd, this thesis examines
whether the default reservation rules adequatelggoreservations to human rights
treaties. The conclusion affirms that the Viennang@mtion reservation regime can

regulate reservations to human rights treatiesobly if there is a clearly defined
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final view on the validity of a reservation takep &n organ other than the state.
Therefore, it is argued that treaty-specific sugany mechanisms attached to each
of the core UN human rights treaties should be ste@ with the competency to
serve a determinative function with respect to eatihg reservations to human

rights treaties in order to facilitate a strongasib for the international human rights

system.
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CHAPTER ONE
INTRODUCTION

This thesis examines the default application of X869 Vienna Convention on the
Law of Treaties reservation rules to reservatiomshtiman rights treaties. The
contemporary practice of formulating reservation®vwes states to unilaterally
modify their treaty obligations following the adapt of the text. The imperative for
pursuing this research stems from the recognitiet the Vienna Convention
reservations regime contains normative lacunae iaritie context of multilateral
human rights treaties these normative gaps preaterfiormulation of a clear picture
of the true obligations taken on by reserving stalénis thesis also recognises that
the mechanisms to clarify the incoherence in thedmrights treaty system do exist
in the form of the human rights treaty bodies.

Reservations to treaties were rare prior to 194#til Whe delivery of the
advisory opinion onReservations to the Convention on the Preventiod an
Punishment of the Crime of Genocid&enocide Opinionpy the International
Court of Justice (ICJ) in 1951 reservations madentaltilateral treaties were
generally subjected to a stringent unanimity ruMé.the time the opinion was
delivered, the International Law Commission (ILCadhalready commenced a
review on the subject of reservations to treatie®sponse to the evolving views and
practice of states. These combined activities edhe eventual adoption of the
Vienna Convention on the Law of Treafi¢¥ienna Convention) in 1969.

The Vienna Convention is generally viewed as théifmation of the
customary rules governing treaty law. The one-Bigeall reservations regime of the
Vienna Convention applies to all treaties regasllet type, including normative,
social and standard-setting, or subject-matterludicg trade, environment and
human rights. While treaties are the products tdrige negotiations, the finalised
agreements are more closely akin to ‘agreementdistgree’. This is particularly
true of the core UN human rights treaties develaggrde 1965 where the catalogues

of obligations are not straightforward exchangegeafiprocal obligations but are,

11951 ICJ Reports 15, 28 May 19%3enocide Opinion).
21155 UNTS 331, 23 May 1969 (Vienna Convention).
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instead, compacts outlining obligations for the éférof human beings who are not
party to the treaties.Unlike the consensus law-making that facilitatedamge
majority of multilateral treaties, human rights dties tend to be agreed in the
‘majority plus reservations’ modélQuite aptly, Boyle and Chinkin note that ‘while
consensus negotiations aim to produce a set menweveryone, human rights
negotiators prefer to offer an a la carte selecfrom a gourmet mend.’In the
context of subscribing to human rights obligatiostates not only decidedly favour
an a la carte menu, they also prefer to eat vdfgrdnt meals. In light of the non-
reciprocal nature of human rights treaties andothlegations set forth therein, states
have relied heavily upon the opportunity to maksgereations to these agreements
and the result has been particularly detrimentatht advancement of a coherent
international human rights system.

In a best attempt to define the international humghts regime, it can be
said to encompass ‘those international norms, psE® and institutional
arrangements, as well as the activities of domestetinternational pressure groups
that are directly related to promoting respect fiaman rights® This regime was
born in the aftermath of successive world warsfalidwing the struggle of its early
decades it has taken on a new life. The UN Chaditeke away from state
sovereignty as the primary focus of internatiorsal land ‘established the human
person as a second focal point, proposing to ntake isubject of international rights
and to impose on states corresponding obligatiordeuinternational law for the
benefit of persons under their jurisdictidnAs noted by Zemanek, it is unclear
whether the UN appreciated the great change thatdawesult in international law
by putting in place the human rights focused progre it adopted with the UN
Charter and he credits this lack of appreciatiorttie fact that it ‘failed to prescribe

% See Effect of Reservations on the Entry Into Forcehef American Convention on Human Rights
Advisory Opinion OC-2/82 (24 Sept. 1982), IACtHRe(SA) No. 2 (1982), paras. 29, 33; W.A.
Schabas, ‘Reservations to Human Rights TreatiesieTior Innovation and Reform’ (1994) 32
Canadian Yearbook of International Law 39, 65; P.Hxbert, ‘Reservations and Human Rights
Conventions’ (1981) 6 Human Rights Review 28, 33.
:A.E. Boyle and C. ChinkinThe Making of International La@DUP, Oxford 2007), p. 159.

Ibid.
 p. Alston (ed.),The United Nations and Human Rights: A Critical Agigal (Clarendon Press,
Oxford 1992), p. 1.
" K. Zemanek, ‘New Trends in the Enforcement of E@mnes Obligations’ [2000] Max Planck
Yearbook of United Nations Law 1, 3.
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the manner in which these new types of obligatishsuld be fitted into the
traditional framework of international la.’

The 1980s and 1990s saw human rights move fronbsidiary theme to a
dominant concern in international discourse dul@iige part to the efforts of the UN
and the development of the core human rights &eatihich moved human rights
from aspirations to legally enforceable obligatiotiswas during these decades of
increasing human rights treaty adherence thatatenke in the Vienna Convention
reservations regime became apparent. Recognisisg tampson describes the
relationship between human rights and internatitawai

Human rights norms do not merely express moraleglout those

values that are essential to international sociEtygy are constitutive

of an international legal order. This results in @rerlap between

moral values and legal principles because the bhjed purpose of a

human rights norm is, ultimately, the maintenanéeinternational

peace and securify.
Pride of place has been given to human rights nbt at the UN, as evidenced by
the continued reiteration of rights-based goveredhcbut also in the policy
decisions of many statéss they increasingly underpin states’ externaltiats.

The idea of human rights as the basis of internatipeace and order is not

one that all states or international lawyers ar#ingi to accept. Yet there is an

8 Ibid.

° F. HampsonWorking paper submitted pursuant to Sub-Commisdimision 1998/113UN Doc.
E/CN.4/Sub.2/1999/28 (1999999 Working papér para. 13.

0 See, e.g., Vienna Declaration and Programme abAcUN World Conference on Human Rights,
UN Doc. A/CONF.157/23 (1993) (Vienna Declaratior@eneral views expressed in the Third
Committee,Yearbook of the United Nations:1948-49N, New York 1950), p. 527 (reflecting the
human rights imperative from the outset of the UNge also Zemanek, ‘New Trends in the
Enforcement of Erga Omnes Obligations’.

1 See, e.g., European Initiative for Democracy ananBin Rights (2000); European Community
Regulation (EC) 1889/2006 (setting forth an EU/édriinitiative linking human rights to the
continued project of country strengthening at hoamel in global relations); Regulatory Impact
Analysis Statement in relation to Special EconoiMieasures (Syria) Regulations, pursuant to the
Special Economic Measures Act, [2011] Vol. 145, W, available at http://www.gazette.gc.ca/rp-
pr/p2/2011/2011-06-08/html/sor-dors114-eng.htmlcessed 8 Feb. 2012> (Canada’s imposition of
economic sanctions in response to human rightsesbins Syria); UK House of Commons Foreign
Affairs Committee, UK-Brazil Relations, Ninth Reporof Session 2010-12, available at
http://www.publications.parliament.uk/pa/cm201012éelect/cmfaff/949/949.pdf <accessed 8 Feb.
2012) (underscoring the importance of both Bramidl he UK’s commitment to human rights in
policy decisions).

1C

www.manaraa.com



undeniable truth that on a basic level, the intgéonal legal order can only work if
states respect the law that has been establishat iasa ‘means of achieving
outcomes possible only through coordinated behaliddn the international level,
this includes references to both legal rules andigmo It has been argued that the
‘possibility of UN effectiveness is rooted in thacf that, as members of a
community, states pursue goals whose achievemepénds significantly on
avoiding political isolation*® This argument primarily attributes the successhef
human rights movement and its institutions to jusit’ however there must be a
more tangible reason compelling states to comptly Whieir legal obligations.

Human rights treaties recognise individuals asdhigjects of international
law and with that recognition grants them the biera#fobligations imposed on the
state. It is clear that violations of human righislike violations of obligations owed
between states, are different because they rarebke international consequences in
the context of state-to-state treaty relatibhsluman rights institutions rely on law,
among other things, to ensure that human rightgaidns are carried out by treaty
parties. This includes not only the law found withine treaty texts but also the law
that guides the formation and interpretation ofaties, the Vienna Convention.
Without clarification of the law governing reseneais, the institutions that promote
and protect human rights have no hope to creatdables system based on
accountability.

Human rights do not exist in a legal vacutfihs human rights treaties have
evolved, the existing legal rules for interpretihgse treaties have proved an ill fit.
There are three dynamic features of human rigkigs that support the argument
that the Vienna Convention’s reservations regimenas adequately equipped to
handle reservations to human rights treaties:

1. The obligations are for the benefit of individuaisther than states, and thus

the traditional concept of treaty reciprocity isabt;

20, Hathaway, ‘Do Human Rights Treaties Make ad@#hce?’ (2002) 111 Yale Law Journal 1935,
1950.

13 'p.J. FloodThe Effectiveness of UN Human Rights Instituti(Psaeger, Westport, Connecticut
1998), p. ix.

% |bid.

15 H.J. Steiner, P. Alston and R. Goodmémternational Human Rights in Contexdd ed. (OUP,
Oxford 2007), pp. 58-59.

6 Hampson1999Working paperpara. 13.
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2. Human rights treaties generally have their own supery mechanisms to
oversee implementation and interpretation;
3. If the state acceptance/objection system is the paidt on the validity of
reservations, what is the point of having a trewzsty?
The reservations regime warrants reconsideratidiglm of these unique features of
human rights treaties.

Do human rights merit different protection from afid reservations because
they ‘are the world of the individual persbhand represent some level of morality
or because the UN has given them pride of placghe international norms
hierarchy? The answer is probably a combinatiorbath but, more importantly,
reservations to human rights treaties deserve rclsseitiny because unlike the
typical bargained-for treaty, the beneficiariestioése treaties have no role in the
treaty process save being protected orfidhis research does not engage the moral
guestion but instead looks at the gaps in the Istgatture governing treaties that are
non-reciprocal in nature.

The non-reciprocal nature of human rights treaighe primary factor which
renders the application of the Vienna Conventiosereations regime to human
rights treaties problematic due to the unconfirmtedus of certain reservations. The
flexibility of the regime anticipates that desiré@aty terms will not always be
identical and provides rules, including the reseove rules, to facilitate flexible
agreements. However, those rules are premised tionaoof legal reciprocity and
the state self-policing aspect of the reservatiass, which have proved to have
little effect on normative human rights treaties.

Reciprocity is the leitmotif of international legaider according to Simma;
however he contends that human rights treatiesadchave reciprocal rights and
obligations in the material sense, but rather engnse that all state parties have an
interest in accepting identical obligatioflsSimma’s contention fails to take into
account reservations which by definition alter idghentical nature of the obligations.

If human rights treaties are intended to be unaleasid indivisible then it is even

1 Comments by Eleanor Roosevelt at the signhingef.thiversal Declaration on Human Rights.

18 gSchabas, ‘Time for Innovation and Reform’, 65; &rth ‘Reservations and Human Rights
Conventions’, 33.

19 B. Simma, ‘From Bilateralism to Community Interéstinternational Law’ (1994) 250 Recueil des
Cours de I'Académie de Droit International 217, 296

12
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more important to establish the legal effect andsegquence of all reservatioris.
The UN human rights system is designed to imprbeeprotection of rights-holders.
This can only be achieved by facilitating implenatiutn of the obligations defined
in the core human rights treaties.

Over a half-century after the adoption of the Unéat Declaration of Human
Right$* (UDHR) the large number of parties to the coresagrents attests to the
great strides that have been made toward realiemgriginal intent of the UN ‘to
reaffirm faith in fundamental human rights, in ttignity and worth of the human
person, in the equal rights of men and women andatibns large and smaff.
Every one of the 193 Member States of the UN isyparat least two of the core UN
human rights treati€s. Most of the treaties, in fact, include over halftoe UN
Member States as parties. Unfortunately the nurobgarties does not necessarily
reflect the strength of the international commugsigommitment.

Treaties are governed by the Vienna Convention boterms of formation,
application and interpretation. The rules governmegervations, however, have
proven untenable when applied to human rights iegafTherefore, in terms of
reconsidering treaty law the starting point musttihe Vienna Convention and its
shortcomings for dealing with invalid reservatioms. properly evaluate the state of
reservations to the core human rights treaties thedpropriety of applying the
Vienna Convention rules, the history surrounding tleservations rules must be
understood. The initial phase of this research lire® returning to early to mid-
twentieth century writings on reservations publéHeng before an international
human rights system was contemplated. Thus theaa examination of the general
law related to reservations to treaties. This brm@text quickly narrows to focus on
the law that developed in concert with the adopwtérihe first multilateral human
rights treaty, the Convention on the Prevention Boatishment of the Crime of
Genocidé* (Genocide Convention). Not only did this agreememwark the first

world-wide effort to establish the crime of genaxidut it also represented the first

20 Qutlined in the Vienna Declaration.

2L UNGA Res. 217A(l1l), 10 Dec. 1948 (UDHR).

22 preamble Charter of the UN, 26 Jun. 1945,

2 UN Treaty Collection at http://treaties.un.org (Ukeaty Collection).
2478 UNTS 277, 9 Dec. 1948 (Genocide Convention).
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manifestation of a legal obligation to protect anlan right—the right to be protected
against genocide—by stafes.

Reservations are generally acknowledged as oneeaibst difficult aspects
of treaty law?® The overarching goal of the reservations reginte tsalance the goal
of universal ratification against the goal of maining treaty integrity’ However, a
fundamental challenge exists in that the Viennav@ation provides little guidance
as to how apply the rules related to reservatiansd in Articles 19-23. These
articles contemplate a system where a treaty erabadiiprocal obligations among
states and its system of reservations and objectoam be employed to achieve
identifiable consequences. Time has proven thatMieena Convention residual
reservations rules cannot provide coherent normatwtcomes where the treaty is
made up of non-reciprocal obligations and thereasfinal determination on the
validity of reservations. The lack of coherenaanst from normative ambiguities in
the rules themselves in the contextifalid reservations. The Vienna Convention
works from the assumption that states will onlynfafate valid reservations yet a
review of the core UN human rights treaties indisathat a multitude of the
reservations attached to these treaties are aggualalid. Thus a practical impasse
seems to exist as to how to address invalid regBengin the absence of a final
determination. As succinctly summarised by Simma:

When human rights are violated there simply existglirectly injured
State because international human rights law doé¢gprotect States
but rather human beings or groups directly. Consety the

% Due to the particular purpose and limited scopethef Genocide Convention it will only be
addressed to the extent that it formed the basishefICJ advisory opinion which shaped the
development of the law governing reservations. lismalso be noted that some human rights
protections had been included in previous convestiooncluded under the International Labour
Organization, for example, ILO Convention No 29 kerced Labour, ILO/C29, 28 Jun. 1930; ILO
Convention No 87 on Freedom of Association anddetan of the Right to Organise, ILO/C87, 9
July 1948.

26 Helfer notes that reservations have been the dtamgling irritant for international legal scholars’
L. Helfer, ‘Not Fully Committed? Reservations, Risind Treaty Design’ (2006) 31 Yale Journal of
International Law 367, 367. See the following sttet tracking the point since th&enocide
Opinion, W.W. Bishop, Jr., ‘Reservations to Treaties’ (1P6L03 Recuil des cours 245; D.R.
Anderson, ‘Reservations to Multilateral ConventioAs Re-examination’ (1964) 13(2) ICLQ 450,
450; J.M. Ruda, ‘Reservations to Treaties’ (1978 {3) Recueil des cours 95, 101; R.W. Edwards,
Jr., ‘Reservations to Treaties’ (1989) 10 Michigaurnal of International Law 363.

27 A point recognised by almost every commentatoreservations: E.T. Swaine, ‘Reserving’ (2006)
31 Yale Journal of International Law 307, 330; Roldhey, ‘Incompatible Reservations to Human
Rights Treaties: Severability and the Problem dit&tConsent’ (2004) 5 Melbourne Journal of
International Law 155, 155; R. Goodman, ‘Human RSghreaties, Invalid Reservations, and State
Consent’ (2002) 96 AJIL 531, 533 et seq; Schab@me for Innovation and Reform’, 40.

14
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substantive obligations flowing from internatiofaiman rights law

are to be performed above all within the State bddwnit, and not vis-

a-vis other States. In such instances to adher¢hdotraditional

bilateral paradigm and not to give other statesthw organized

international community the capacity to react tolations would lead

to the result that these obligations remain uneefalole under general

international law®

Against this background, the purpose of this thesi® analyse the Vienna
Convention reservations rules in their applicatiom human rights treaties.
Specifically the analysis will respond to two resbaquestions: the first asks
whether the Vienna Convention reservations regidezjaately governs reservations
to human rights treaties and the second asks whetldreaty-specific supervisory
mechanisms are competent to serve a determinatimetibn with respect to
reservations to the core UN human rights treatrepursuit of the answers to these
guestions this doctrinal analysis comprises twonnt@imponents in the form of an
analysis of treaty law pertaining to reservationd a review of the practice of states
making reservations to human rights treaties. Tdwall analysis focuses on the
Vienna Convention rules and relies on the Conveigitext, principles of general
international law and the literature addressingemestions to both multilateral
treaties generally and human rights treaties. {aldopinions, where available, are
also utilised to gather a complete picture of titédacies of the reservations regime
and how it works in theory. The practice analysi§iimly grounded in the core UN
human rights treaties. The reservations and objesti chronicled by UN
documentation provide a wealth of practice exampiesn which the bulk of the
analysis is drawn. Opinions of international tribls further contribute to the
examination of the practical use of the reservatiates to determine the validity of
reservations and outline the legal effect and opumsiece for an invalid reservation.
There is also a broad range of literature on redginv practice which further informs
the analysis. This thesis argues that in orderottify international law and its
associated institutions the basic building blockths law must be strengthened. At
its core, the international human rights regimbased on treaties for it is within the
UN human rights treaties that the legal basis afest obligations are enumerated.

Utilising each of these identified sources aidpaimting a picture of the current state

28 Simma, ‘From Bilateralism to Community Intere£96-97.
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of the law and practice surrounding reservationsdaties and provides a basis for

the articulation of answers to the primary and sdeoy research questions.

1 SURVEY OF LITERATURE
This is by no means the first attempt to make sefishe Vienna Convention rules
in their application to human rights treatiessltirecurring topic among academics,
practitioners and observers of the human righteme@nd it is often acknowledged
that the topic of reservations even outwith the &nmights framework is one of the
most controversial subjects in international fAwA survey of pertinent literature
reveals that the following recurring analytical nhes have attended reservations to
human rights treaties since tik&enocide Opiniorwas delivered: (1) the right of
states to make reservations; (2) the unanimity ugensitegrity debate; (3) the
application of the Vienna Convention rules, patacly the vague object and
purpose test, to human rights treaties; (4) the@pfate authority (states, courts,
treaty bodies) to employ the object and purpose &l (5) the legal effect of an
impermissible reservation. These themes have beswlidd about in academic
literature since the mid-twentieth century. Artglexamining the question of
reservations to general multilateral treaties tiatek even furthet®

The most recent comprehensive volumes on resengtio human rights
treaties address a wide range of rights-specifiosblpms associated with the
application of reservation3.Both Ziemele's and Gardner's books are compilation
of articles by authors with extensive experiencethanfield of human rights either as
academics or practitioners and they have beenlgredied upon throughout this
work. Additionally, the decade of the 1990s sawlaurish of academic writing
surrounding reservations, both as a general corargpin relation to human rights.

This is not unsurprising considering that the doeaties on women’s and children’s

2% Helfer, ‘Not Fully Committed?’, 367; Edwards, ‘Resgations to Treaties’; Ruda, ‘Reservations to
Treaties’; Anderson, ‘Reservations to Multilater@bnventions’, 450; Bishop, ‘Reservations to
Treaties'.

% e.g., H.W. Malkin, ‘Reservations to Multilaterab@ventions’ (1926) 7 BYBIL 141; M. Owen,
‘Reservations to Multilateral Treaties’ (1929) 3B(8ale Law Journal 1086; M.O. Hudson,
‘Reservations to Multipartite International Instrents’ (1938) 32(2) AJIL 330.

31|, Ziemele (ed.)Reservations to Human Rights Treaties and the \dieBonvention Regime:
Conflict, Harmony or ReconciliatiofMartinus Nijhoff, Lieden 2004); J.P. Gardner {jedduman
Rights as General Norms and a State’s Right to Opt Reservations and Objections to Human
Rights Convention@8BIICL, London 1997); L. LijnzaadReservations to UN-Human Rights Treaties:
Ratify and RuinMartinus Nijhoff, Dordrecht 1995).
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rights gained considerable ratification momentumrduthat time and reservations
to both conventions were steadily mounting.

It is almost universally accepted that internatiotew allows states to
formulate reservations to treaties as long as Bpdoeaty reservations rules or the
Vienna Convention rules are obseriééarly ILC rapporteurs on the law of treaties,
including Brierly*®, Lauterpachf and Fitzmauric®, grudgingly acknowledged that
the evolving practice of states had moved away fileenunanimity rule that existed
prior to 1950 and this reality was ultimately retied in the proposals put forward by
WaldocK®, the final rapporteur on the topic before the aidopof the Vienna
Convention. During the developmental years of thenWa Convention the subtle
shift in state practice was also noted out-withIth@.*” More recent authors tend to
treat the ability to formulate reservations as eeseary tool for the effective creation
of international law? or as a right to be exercised hand-in-hand witbreizes of
state sovereigniy.

Despite the view of some that international lavargely a political project’
the rules related to reservations provide a uniljustration of a legal doctrine that
incorporates pure law and political consideratisimultaneously! It is clear that
motives behind becoming a party to a social, lavkinga or system changing
convention are often complex, highly politicisedlanvolve reasons ranging from a
state’s desire to be an upstanding member of ttegnational community to the

desire to avoid criticism for not becoming a memlodr such an agreement.

32 See, generally, Swaine, ‘Reserving’; Gardner (édujman Rights as General Norms and a State’s
Right to Opt Out

3 J.L. Brierly, Report on Reservation to Multilateral Conventiot#N Doc. A/CN.4/41 in ILC
Yearbook, Vol. Il, UN Doc. A/ICN.4/SER.A/1951/Add(1951), pp. 3-4, paras. 11-13

3 H. LauterpachtReport on the Law of Treatie®)N Doc. A/CN.4/63 (1953), reprinted in ILC
Yearbook, 1953, Vol. Il, UN Doc. A/CN.4/SER.A/19%&fd.1 (1953), pp. 91-92Second Report on
the Law of TreatiesUN Doc. A/CN.4/87 (1954), reprinted in ILC Yeadig 1954, Vol. Il, UN Doc.
A/CN.4/SER.A/1954/Add.1 (1954), pp. 131-33.

% G.G. FitzmauriceReport on the Law of TreatietN Doc. A/CN.4/ 101 (1956); see, also, G.G.
Fitzmaurice, ‘Reservations to Multilateral Convens’ (1953) 2 ICLQ 1, 11.

3% H. Waldock First report on the Law of Treaties, Appendi®N Doc. A/CN.4/144 (1962).

37 Bishop, ‘Reservations to Treaties’; Anderson, ‘&eations to Multilateral Conventions'.

3 Swaine, ‘Reserving'.

%9 C.A. Bradley and J.L. Goldsmith, ‘Treaties, HunRights, and Conditional Consent’ (2000) 149
University of Pennsylvania Law Review 399, 426. sTkfaunch perspective has been acknowledged
by the ILC, see, e.g., ILC Yearbook 1995, UN Dot5@10 (1995), para. 438;

40 M. Koskenniemi, ‘The Fate of Public Internationaiw: Between Technique and Politics’ (2007)
70 MLR 1, 1; FloodThe Effectiveness of UN Human Rights Institutipnsx.

41 3 K. Koh, ‘Reservations to Multilateral Treati¢tow International Legal Doctrine Reflects World
Vision’ (1982-83) 23 Harvard International Law Joal 71, 73.
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Boerefijrf?, Lijnzaad® Marks“ and Schab43 suggest joining a treaty regime is
often an attempt to improve the international imafe& state and has an inherent
promotional value, especially in the field of huméghts. Focusing on the question
of why reservations are maéfemany writers reiterate that political considerasio
both at home and abroad have a great impact oresieevations formulated.While
the ‘why’ question is helpful when reflecting onsesvations, it is not one that is
explored in the course of this research as it guastion greatly influenced by a
wide-range of factors, including international teElas and politics, and the purpose
of this study is limited to the examination of pueservations law.

There also exists the idea that ratificatios@mnehuman rights obligations is
better than none at &fl. While this may be true, Schabas correctly notes there
are ‘both good and bad sides to this practice’eservationd’ The good and bad
sides to reservation practice is reflected in thenpeting desires for widespread
participation and maintaining treaty integrity, lzes been thoroughly examined by
Redgwelt®, Schaba® and Swain&. This idea is typically framed as the unity versus
integrity debate and it has arguably been the pogeccupation in the reservations
field since the ICJ introduced the concept of @ndiomy of rights in th&enocide

Opinion>® Swaine’s recent comprehensive article ‘Reservthgtddresses a wide

42 |, Boerefijn, ‘Impact on the Law on Treaty Resdiwas’ in M.T. Kamminga and M. Scheinin
(eds.), The Impact of Human Rights Law on General Inteoral Law(OUP, Oxford 2009), p. 65.

“3 Lijnzaad,Ratify and Ruinp. 86.

4 S, Marks, ‘Three Regional Human Rights Treatied dieir Experience of Reservations’ in
Gardner (ed.)Human Rights as General Norms and a State’s Rigpt Oug p. 35.

> Schabas, ‘Time for Innovation and Reform’, 41.

“® For a guide to the ‘why’ issue and critiques oftsusee generally, Gardner (eddyman Rights as
General Norms and a State’s Right to Opt ;Quijnzaad, Ratify and RuinSee also Hathaway, ‘Do
Human Rights Treaties Make a Difference?’, 1951-52.

“T A. Aust, Modern Treaty Law and Practic€d ed. (CUP, Cambridge 2007), pp. 133-34; Swaine,
‘Reserving’, 312; Hathaway, ‘Do Human Rights TreatMake a Difference?’, 1952; M.G. Schmidt
‘Reservations to United Nations Human Rights TesatThe Case of the Two Covenants’ in Gardner
(ed.),Human Rights as General Norms and a State’s Rkt Out p. 21; Marks, ‘Three Regional
Human Rights Treaties’, p. 61; Koh, ‘Reservatiand/ultilateral Treaties'.

48 gchmidt ‘Reservations to United Nations Human Righreaties’, p. 21; M. Morris, ‘Few
Reservations about Reservations’ (2000) 1 Chicagenal of International Law 341.

9 Schabas, ‘Time for Innovation and Reform’, 40.

%0 C. Redgwell, ‘Universality or Integrity? Some Raftions on Reservations to General Multilateral
Treaties’ (1993) 64 BYBIL 245.

51 Schabas, ‘Time for Innovation and Reform’, 40-41.

52 Swaine, ‘Reserving’, 330. Swaine disagrees thatoeraging wider participation alone is a
sufficient basis for allowing the reservations pgeob to go unchecked.

53 See, e.g., Fitzmaurice, ‘Reservations to Multii@t€Conventions’, 8; C.L. Piper, ‘Reservations to
Multilateral Treaties: The Goal of Universality’ 485) 71 lowa Law Review 795; Redgwell,
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range of treaties and spends a great deal of tkplrng the value of reservations,
objections to reservations and the insecurity éxéts in current practice, all aspects
of the modern universality versus integrity debdtbe university versus integrity
debate is a permanent fixture in treaty law anclecate balancing act but one that
could benefit from a more nuanced approach thanvthach now exists in order to
address reservations to treaties that embody roproeal obligations. Thus it is
clear, and has been for some time, that reconsideraf the reservations rules in
relation to human rights treaties is necessary.

The universality versus integrity debate is faaigd by the reservations rules
found in the Vienna Convention. The default rulesegning reservations have been
described as ‘complex, ambiguous, and often coimigtive’.>> The flexibility of
the reservations regime embodied in Articles 19is2Bie focus of an extraordinary
amount of literature due to the imprecise naturéhefobject and purpose test found
in Article 19(c). The general meaning of object gmarpose under the Vienna
Convention rules has been chronically rehashedowith definitive answer from its
inception beginning with BrierR} and Fitzmauric¥ then, more recently, by Buffard
and ZemaneR with a host of opinions in betwedhThe object and purpose test
represents a constraint on a state’s ability tachttreservations to its instrument of
ratification®® Lijnzaad astutely observes that ‘the claim thaaticular reservation
is contrary to the object and purpose is easierentiagin substantiate8 This is due

to the fact that there is little guidance on howafiply the object and purpose test

‘Universality or Integrity?’; 1. Brownlie,Principles of Public International Law7th ed. (OUP,
Oxford 2008), p. 614; A.-C. Martineau, ‘The Rhetorof Fragmentation: Fear and Faith in
International Law’ (2009) 22 Leiden Journal of Imtational Law 1.

* Swaine, ‘Reserving’. Swaine argues that resemmati®@nhance treaty commitments and
simultaneously provides useful information aboet thserving state.

% Helfer, ‘Not Fully Committed?’, 367.

°% Brierly, Report on Reservations to Multilateral Conventi¢h851).

*’ Fitzmaurice, ‘Reservations to Multilateral Coniens’.

%8|, Buffard and K. Zemanek, ‘The ‘Object and Puggasf a Treaty: an Enigma?’ (1998) 3 Austrian
Review of International and European Law 311.

59 e.g., D. HarrisCases and Materials on International La®th ed. (Sweet & Maxwell, London
2010), p. 653; Bradley and Goldsmith, ‘Treatiesptdm Rights, and Conditional Consent’, 429-39; J.
Klabbers, ‘Some Problems Regarding the Object amgd3e of Treaties’ (1997) 8 Finnish Yearbook
of International Law 138; Schabas, ‘Time for Innttea and Reform’, 47; D. Hylton, ‘Default
Breakdown: The Vienna Convention on the Law of Tiema Inadequate Framework on Reservations’
(1994) 27 Vanderbilt Journal of Transnational Lai®4429-32.

0 C. Redgwell, ‘The Law on Reservations in Respédtloltilateral Conventions’ in Gardner (ed.),
Human Rights as General Norms and a State’s RighOpt Out p. 8; Koh, ‘Reservations to
Multilateral Treaties’, 74-76; Ruda, ‘Reservatidgnslreaties’, 190.

®1 Lijnzaad,Ratify and Ruinpp. 82-83.
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when the treaty being examined contains multifarioghts and obligations, such as
one of the core human rights treaties. Despitefabethat years of debate has not
shed any further light on the application of theenia Convention rules, the ILC

maintains that the object and purpose test sheufhin®?

When specifically addressing human rights treatiemmmentators on the
appropriateness of the regime tend to fall into tamnps. The first group typically
relies on general principles of international lagv dupport the adequacy of the
Vienna Convention to address reservations to hurigans®® According to a few
such authors the flexibility of the system is a oo human rights treati@SThe key
considerations are the appropriateness of a singbdual system to govern
reservations and the assumption that the Viennas&dion includes a self-policing
element-the acceptance/objection system found ticl&r20—which will rectify any
invalid reservations.

The second group of commentators points to theuenicharacteristics of
human rights treaties, including non-reciproéitythat prevent any meaningful
application of Vienna Convention regifi@nd the subsequent detrimental effect of
reservations on the realisation of human ritfht®edgwell notes that the flexibility
of the Vienna Convention is ‘somehow contrary te itmlienable political rights and
freedoms of human beings’ therefore circumstansesh as economic depression,

are less palatable excuses for making reservatimrsthey might be in the context

%2 See, for example, the confirmation of the Vienma@ntion regime throughout the development of
the study on Reservations to TreatiBsport of the International Law Commission on tloeknof its
45" Session Yearbook of the ILC 1993, vol. Il (Part Two), UNoc. A/48/10 (1993), para. 440;
Report of the ILC on the work of its 50th sessit@ Yearbook 1998, vol. Il (Part Two), UN Doc.
A/53/10 (1998), para. 48Report of the ILC on the work of its 61st sessib@ Yearbook 2009, vol.

Il (Part Two), UN Doc. A/64/10 (2009), para 53.

83 Schmidt, ‘Reservations to United Nations Humanh&drreaties’, p. 33; Imbert, ‘Reservations and
Human Rights Conventions’, 46; A. Seibert-Fohr, €TRotentials of the Vienna Convention on the
Law of Treaties with Respect to Reservations to HumnRights Treaties’ in |. Ziemele (ed.),
Reservations to Human Rights Treaties and the ieDonvention Regimep. 207; Morris, ‘Few
Reservations’.

54 Morris, ‘Few Reservations’, 343.

% Swaine, ‘Reserving’, 342; Redgwell, ‘The Law or sRevations in Respect of Multilateral
Conventions’, p. 18; LijnzaadRatify and Ruinpp. 65-72; Imbert, ‘Reservations and Human Rights
Conventions’, 33.

8 C. Redgwell, ‘Reservations to Treaties and Humaght® Committee General Comment No.
24(52)' (1997) 46 ICLQ 390; Redgwell, ‘Universaliby Integrity?’, 252; Imbert, ‘Reservations and
Human Rights Conventions’.

67 See generally, R. Higgins, ‘Human Rights: Somedfiaes of Integrity’ (1989) 15 Commonwealth
Law Bulletin 598; LijnzaadRatify and Ruinimbert, ‘Reservations and Human Rights Convestion
34.
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of an environmental treaf. Some commentators have attached an air of moral
reprimand to their discussions of reservations foated by state¥ while others
contend that they could be a healthy sign thatate dtas seriously considered the
treaty and its implication®. Particularly damning is Hathaway’s contention that
reservations perpetuate the idea that securing huiglats through treaties is simply
‘cheap talk’’*

Non-reciprocity is one of the most salient featuséuman rights treaties
when examining the issue of reservations from & frgaty law perspective. The
traditional concept of reciprocity is largely adbilizing factor’ in international
treaty law as it allows for a balancing of intesebetween the partié$.Lijnzaad
insists that reciprocity is essential when ther@ascompulsory judicial system or
central authority with the power to enforce the lswch as the situation of
international law® There is no ‘probability of harrff to the interest of a state
stemming from the reservation of another statehoraan rights treaty.

There are also discordant views as to which ergitite, court or treaty body—
has the ultimate competence to assess reservaiging the Vienna Convention
rules. Some authors choose to avoid this quesgieingthers have argued adamantly
in favour of concurrent competency including theaty bodie®. Linton argues that
it is precisely this failure to designate a competmechanism of review that has
created a ‘vacuunf® Alston and others have spent many years analyirg

development, strengths and weaknesses of the tbealies as part of the overall

% Redgwell, ‘The Law of Reservations in Respect ofitVateral Conventions’, p. 18.

% See discussion in Ausijodern Treaty Lawpp. 133-34; compared with P.-H. Imbert, ‘Resdprat

to the European Convention on Human Rights Befbee Strasbourg Commission: tii@meltasch
Case’ (1984) 33 ICLQ 558, 568, noting the ‘deviapproach’ used by Switzerland when formulating
an interpretative declaration that was subsequetgtgrmined to be a reservation by the European
Commission on Human rights in tiemeltascltase.

"% Marks, ‘Three Regional Human Rights Treaties'6p. In this instance Marks notes that the small
number of reservations to the African Charter omidn and Peoples’ Rights suggests that the Charter
is not taken seriously. However, the thirteen yesdnge Marks’s article has shown much progress
within the African system.

! Hathaway, ‘Do Human Rights Treaties Make a Diffex??’, 1946.

"2 Lijnzaad,Ratify and Ruinp. 67.

3 Ibid., p. 68.

" Ibid., p. 70; Simma, ‘From Bilateralism to Commiyninterest’, 296-97.

S For example, S. Linton, ‘ASEAN States, Their Rgations to Human Rights Treaties and the
Proposed ASEAN Commission on Women and Childre608 30 Human Rights Quarterly 436,
486 et seq; Marks, ‘Three Regional Human Rightsafies’, p. 35; D. Shelton, ‘State Practice on
Reservations to Human Rights Treaties’ (1983) 1a@&mn Human Rights Yearbook 205, 234.

"® Linton, ‘ASEAN States’, 486.
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human rights regimé&. The strong criticism of the treaty bodies by staseattributed
to their positions as independent, non-politicaitéees of the UN systeffi.Though
the ILC Special Rapporteur submits that human sightaty bodies possess this
competency pursuant to their mandates just assst@ee a concurrent competency
under general international IaWit is unclear whether his proclamation will altee
opposing view held by many, especially states. &hgr however, confidence that
treaty bodies are a powerful tool for improving lamrights. Lijnzaad posits that it
is the dynamic force of the international humarhtsgsystem and functions of the
treaty bodies that will ultimately lead to new milelated to treaty observaritdt is
the supervisory side of reciprocity that ultimatelyncerns human rights treaties as
the mutuality of obligation and exercise of mutuahitations pursuant to
reservations are absent in a human rights tredtichws where treaty bodies can fill
a gap.

Another crucial sticking point is what to do oncpasition has been taken on
the validity, more specifically the invalidity, cd reservation. Goodman’'s 2002
article on invalid reservations and state consgaiénes the ‘normative puzzle’ and
progressively suggests that a human rights systiewiag for severance of invalid
reservations actually maximises state con¥enthether the reserving state’s
consent to be bound is affected and whether thenneg state continues to be a
contracting party is often questioned in relatioratdetermination that a reservation
is invalid® Bowett, who is credited with the most extensivaraination of these

questions, framed the issue as tension betweemliffgzent expressions of the will

""'p. Alston, ‘The Historical Origins of the Concegit‘General Comments’ in Human Rights Law’
reprinted in H.J. Steiner, P. Alston and R. Goodntaternational Human Rights in Context: Law,
Politics, Morals, 3d ed. (OUP, Oxford 2008), pp. 873-76; P. Alst®Begyond ‘Them’ and ‘Us”
Putting Treaty Body Reform into Prospective’ inAston and J. Crawford (edsJhe Future of UN
Human Rights Treaty MonitorinCUP, Cambridge 2000), pp. 501-25; Flodthe Effectiveness of
UN Human Rights InstitutionsAlston, The United Nations and Human Rightor a discussion
particularly in the context of reservations, see tiesis by V. Engstrontynderstanding Powers of
International OrganizationgAbo Akademi University Press, Turku, Finland 20qsart IV.

8 See, for example, discussion by H. Charleswoithe‘United Nation’s Human Rights System’ in
C. Reus-Smit (ed.Keynote 05: The Challenge of UN RefdiREPAS: ANU, 2005).

9 Draft Guide to Practice, adopted by the ILC at 6@nd session, UN Doc. A/65/10 (2010),
guidelines 3.2 and 3.2.1, see
http://untreaty.un.org/ilc/sessions/62/GuidetoRca®eservations_commentaries(e).pdf <accessed 1
Sept. 2011> (Draft Guide to Practice).

8| jjnzaad,Ratify and Ruinp. 79.

81 Goodman, ‘Human Rights Treaties, Invalid Reseovetj and State Consent’.

82 See generally Goodman, ‘Human Rights TreatiesalidvReservations, and State Consent’; D.W.
Bowett, ‘Reservations to Non-Restricted MultilateéFeeaties’ (1976-77) 48 BYBIL 67.
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of the state: on one hand a state expresses th®wi bound to a treaty and on the
other hand there is the will to impose a conditidre invalid reservatioff He
equates the invalidity of the reservation to a akistof law, rather than a mistake of
fact, which will not automatically invalidate th@msent to be bound or the treaty
according to the Vienna Conventf8f° Bowett’s work is primarily concerned with
the resulting relationship between the state art®hile the legal position of the
state is an undeniably interesting legal queryehgirelatively little attention paid to
what happens as a consequence of a reservation dectared invalid.

It is the lack of guidance on legal effect thatilitates a state’s ability to
maintain an invalid reservation as there is nothimghe Vienna Convention to
address the legal effect when a reservation tonaahurights treaty is determined to
be invalid by an entity other than a state, such @eaty body. When addressed in an
international tribunal the legal effect will be diéd in the decision. Only in the
context of the regional human rights systems hagjtlestion of precisely what legal
effect an impermissibility determination has oneaarvation been examined by an
international tribunai® The practice of the judiciary in this regard faits deliver
failsafe answers to the legal effect question @nUl treaty level for a multitude of
reasons.

The primary doctrines that provide finality to thegal effect and
consequence of reservations are permissibility, osgpility and severability.
Permissibility argues that a reservation incompeatitith the object and purpose test

is invalid regardless of whether other states dbgex@ supporters of this doctrine

8 Bowett, ‘Reservations to Non-Restricted MultilatieFreaties’, 76.

8 Article 48(1) provides: ‘A State may invoke anarin a treaty as invalidating its consent to be
bound by the treaty if the error relates to a tadituation which was assumed by that State tst exi
the time when the treaty was concluded and fornmeglsaential basis of its consent to be bound by the
treaty.’

85 Bowett, ‘Reservations to Non-Restricted MultilatieTreaties’, 76.

86 See, e.g.Belilos v. Switzerland (App. No. 20/1986/118/167), ECtHR, Series A, Vb82, 10
EHRR 466, 29 Apr. 198&ffect of Reservations on the Entry Into Forcehef American Convention
on Human RightsAdvisory Opinion OC 2/82 (24 Sept. 1982), IACtH&eries A) No. 2 (1982); see
discussions in Marks, ‘Three Regional Human Rightsaties’, p.35; S. Marks, ‘Reservations
Unhinged: TheBelilos Case Before the European Court of Human Ridh&90) 39 ICLQ 300; |I.
Cameron and F. Horn, ‘Reservations to the Eurogeanvention on Human Rights: The Belilos
Case’ (1990) 33 German Yearbook of International I68; R.St.J. Macdonald, ‘Reservations under
the European Convention on Human Rights’ (1988)81R8vue belge de droit international 429; H.J.
Bourguignon, ‘The Belilos Case: New Light on Resgions to Multilateral Treaties’ (1988) 29
Virginia Journal of International Law 347.
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argue that it is legally impossible for states ¢oept an invalid reservatid.Thus a
state formulating an invalid reservation shouldardyenefit from its purported legal
effect.

Opposability is drawn from Vienna Convention A0 and proposes that
if a reservation is objected to by another stategypfor being incompatible with
Article 19 then the reserving state will not be sidered a party to the treaty, a
situation some note results in the splintering ¢featy into various bilateral treaties
depending on the position taken by the objectiate&t Opposability incorporates a
political element in that under this doctrine stagelf-determine their relations with
reserving states. It has also been argued that opposability seemsetaler
objections to reservations a ‘fruitless endeavd@tause one state’s objection will
have no bearing on the treaty relations betweerrdkerving state and other state
parties®® Building on Bowett's work, Koh argues that perritiity and opposability
work together as the test for a reservation’s Wglitt However, as examples of
practice will show, neither approach is universaltgepted nor do they seem to have
much influence on a state formulating an imperrblssieservation to a human rights
treaty.

By far the most controversial option for a defirmzhsequence of invalidity
is the principle of severability which effectivebevers the reservation from the
consent to be bound and holds the reserving staiaedas if the reservation had
never existed” Redgwell argues that severability is closest &régime envisioned
by the ICJ in theGenocide Opiniof® States seem reluctant to press the issue of
severability or any other legal effect or conseqeem the field of human rights in
any meaningful way because the traditional concépeciprocity does not apply.
Because there is no dedicated rule to provideifinals to the legal status of the

reservation the status of contentious reservattoninue to hang in the balance. The

87 Bowett, ‘Reservations to Non-Restricted MultilaieTreaties’; Koh, ‘Reservations to Multilateral
Treaties’, 76; Hylton, ‘Default Breakdown’, 431-3Rpdgwell, ‘Reservations and General Comment
No. 24(52)", 405.

88 Bowett, ‘Reservations to Non-Restricted MultilaieTreaties’; Koh, ‘Reservations to Multilateral
Treaties’, 97-103.

89 Hylton, ‘Default Breakdown’, 438-39; Koh, ‘Resetians to Multilateral Treaties’, 76.

9 Koh, ‘Reservations to Multilateral Treaties’, 102.

1 |bid., 76.

92 Redgwell, ‘Reservations and General Comment N(624 407

% Ibid., 410.
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reality is that states have little incentive todgak great interest in how other states
treat their own citizen$.

Some have proposed to fill the gaps in the Vienaav@éntion rules> though
none have managed to tease-out a solution to addresisely what happens when
there is a clearly incompatible reservation. Madksestions whether the Vienna
Convention is the ‘most viable regini®and Klabbers has suggested an ‘overfaul’
might be in order. What is clear is that a recomsition of the current regime is in
order. There is a great opportunity to continueinibed human rights into the
international legal order through the UN human tsghystem. Bayefsky, who is
generally less optimistic about the UN system, aesnowledged that the current
implementation mechanisms are ‘relics of the p#st were created when states
were most unwilling to permit any form of interfere in their domestic mattets.
This point has been conceded by numerous adthtsugh they are far more
positive about the opportunities to improve theteys It is with a positive outlook
that this thesis sets upon its examination of kedEms to human rights treaties.

This thesis will focus on three specific lacunaethe Vienna Convention
including the vagueness of the object and purpesk the lack of a defined legal
effect for invalid reservations and the failuredsignate the consequence of invalid
reservations. It avoids engaging the debate abowersality versus integrity and
certainly does not argue that reservations shoeldltogether prohibited. Nor does it
consider the reasons behind why states make re®@mya Situating this project
amidst the existing literature this thesis poditg the gaps in the Vienna Convention

do not prevent the use of the reservations rulegoteern reservations to human

% See, e.g., Hathaway, ‘Do Human Rights Treatiesv@mBifference?’, 1946-47; Goodman, ‘Human
Rights Treaties, Invalid Reservations, and States€nt’, 533; Y.K. Tyagi, ‘The Conflict of Law and
Policy on Reservations to Human Rights Treatie0(® 71 BYBIL 181, 215; LijnzaadRatify and
Ruin pp. 70, 397; B. Clark, ‘The Vienna Convention &®ations Regime and the Convention on
Discrimination Against Women’ (1991) 85 AJIL 281; Riggins, ‘The United Nations: Still a Force
for Peace’ (1989) 52 MLR 1, 11-12.

% Redgwell, ‘Reservations and General Comment Ng524 Marks, ‘Three Regional Human
Rights Treaties’, p. 35.

% Marks, ‘Three Regional Human Rights Treaties’ 5p.3

7 J. Klabbers, ‘Accepting the Unacceptable? A NewdioApproach to Reservations to Multilateral
Treaties’ (2000) 69 Nordic Journal of Internatiobatv 179, 191.

% A. Bayefsky, ‘Making Human Rights Treaties Worki R.P. Claude and B.H. Weston (eds.),
Human Rights in the World Community: Issues anibAcBd ed. (University of Pennsylvania Press,
Philadelphia 2006), p. 316.

% For example, Klabbers, ‘Accepting the Unacceptablelylton, ‘Default Breakdown’; Schabas,
‘Time for Innovation and Reform’.
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rights treaties and argues that designating amaarovide definitive guidance on
reservation validity can cure the inherent ambigsitof the default reservations
regime. In light of recent developments in the asEaeservations, particularly the
culmination of the ILC study on reservations tatres, discussed below, this thesis
serves to provide further elucidation on the speciégal issues surrounding

reservations to human rights treaties.

1.1  ReVISITING RESERVATIONS
A survey of the available literature is not comeletithout introducing the two most
comprehensive studies on the subject of resenatiowler the direction of the ILC
and the human rights treaty bodies. The ILC comemieeservations to treaties on
four previous occasions including in 1951 in assten with theGenocide Opinion
and within the framework of developing the 1969 nfia Convention, 1978 Vienna
Convention on Succession of States in Respect @dtiBs® and the 1986 Vienna
Convention on the Law of Treaties between Statddm@ternational Organizations or
between International Organizatiofs? Beginning in 1993, the ILC launched an
in-depth analysis of the existing reservationseystinder the Vienna Convention
and how the opportunity to make reservations fib ithe overall effectiveness of
international treatie¥ Particularly the ILC indicated that it would attpimo clarify
the special position of human rights treaties wittiie regulatory framework of the
Vienna Convention’s reservations systéthAt the helm of this study was the
Special Rapporteur, Alain Pellet, who was appoittegndertake the task in 192,
From the outset of the study the major problem wemted as the
reconciliation of two imperatives: ‘the need to niain the essential elements of the
treaty on the one hand, and the need to faciliéstdar as possible accession to
multilateral treaties of general intereS€’ thus the integrity versus universality

debate shaped much of the early debate. The prejast not envisioned as a

1001946 UNTS 3, 23 Aug. 1978.

191 UN Doc. AICONF.129/15, 21 Mar. 1986 (not yet imde).

192 |LC Yearbook 1995, vol. Il (Part Two) UN Doc. A/BM (1995), para. 412.

193 |LC Yearbook 1993, vol. Il (Part Two) UN Doc. A/A® (1993), para. 440.

104 A, Pellet, First report on the law and practice relating toservations to treatiesUN Doc.
AICN.4/470 (1995), paras. 138-42.

195 |LC Yearbook 1994, vol. Il (Part Two), UN Doc. A0 (1994), p. 179, para. 381.

198 |LC, UN Doc. A/50/10 (1995), para. 413.
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complete redraft of the Vienna Convention but wageth by the necessity to fill the
existing lacunae in contemporary treaty law as wsllto give guidance on related
issues, such as interpretative declarati8hsThere was debate within both the
Commission and the UN Sixth Committee as to whetReliet's work should
produce a convention, an additional protocol, gatement of the law on the topic or
guidelines for practicE’® The ILC indicated early in its work that they wdulot call
into question the 1969, 1978 or 1986 Vienna Conwast a contention that has been
frequently reiteratef® but would try and fill the obvious gaps and amiiigs;
furthermore, it was ultimately decided that the kvarould culminate in a ‘Guide to
Practice’ with guidelines and model clauses thaticcde used in tandem with the
existing rules on treaty law in the developmerfutdire treaties:°

In 1995 Pellet prepared and sent a questionnaisgates and international
organisations with the purpose of ascertainingptaetice and problems relating to
reservationd™ This move was supported by UNGA resolution 50/45 14
December 1995 which urged states to promptly re$porthe Special Rapporteur’s
questionnairé!? The detailed questionnaire methodically querieel finactice of
states in making reservations and objections tervasions, including the potential
effect and whether an objection stimulated withdrb@f an invalid reservation. The
phrasing sought to assess whether the states watieated by politics, law or a
combination of both. The questionnaire also diseettidressed the determinative
function of judicial organs and treaty organs witspect to reservations. By the end
of 1996, only twelve stat&s had responded with another twetifyjoining by April
1998. As of July 2010, only thirty-three states hesponded to the questionnaire and

197 Note by the Special Rapporteur on draft guidelile33 UN Doc. A/CN.4/572 (2006), para. 4.

198 |LC, UN Doc. A/50/10 (1995), paras. 467-70, 482]l€&, UN Doc. A/CN.4/470 (1995), paras.

170-179.

109 see, for example, ILC, UN Doc. A/50/10 (1995),gsar428, 430; ILC Yearbook 1997, UN. Doc.
A/52/10 (1997), para. 157; ILC, UN Doc. A/53/10 §B), para. 482; ILC, UN Doc. A/64/10 (2009),

para 53.

H0|LC, UN Doc. A/53/10 (1998), para. 482.

11 A, Pellet,Second report on reservations to treafieé®l Doc. A/CN.4/478 (1996) Annex II, pp. 98-

106. For the text of the relevant portions of thee§ionnaire to States, skenex Il

M2 UNGA, Resolution 50/45, UN Doc. A/IRES/50/45 (199@aras. 5-6.

113 chile, Denmark, Ecuador, Estonia, Finland, SaniiarSlovakia, Slovenia, Spain, Switzerland,
United Kingdom and United States. UN Doc. A/ICN.84Annex Il), (1996), p. 97.

114Argentina, Bolivia, Canada, Colombia, Croatia,rfee, the Holy See, Germany, India, Israel, Italy,
Japan, Kuwait, Malaysia, Mexico, Monaco, Panamay,PRepublic of Korea and Sweden. See A.
Pellet, Third report on reservations to treatiddN Doc. A/ICN.4/491 (1998), para. 6, ftn. 7.
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those responding were mainly European or Westatest> The meagre responses
resulting from the consultation with states revdalbat there remained staunch
support for the idea that states alone were compdte determine reservation

permissibility though some progressive states feawallowing the treaty bodies

determine permissibility'® As disappointing as the feedback to the questiomna
was, it highlighted an integral problem with thagiice of reservations in that states
are generally unconcerned with the topic.

In 2005 the ILC once again sought input from statethe Sixth Committee
on the issue of what effect objecting states exquetheir objections to have if the
objection is based on incompatibility with the aftjand purpose of the treaty but the
objection does not preclude the entry into forcéheftreaty between themselves and
the reserving state/ There was no conclusive answer among the statesdich
respond. It further appears from the views expeegsehe Sixth Committee that the
issue of reservations remained divided in muchathg that they have been since the
debate surfaced prior to tl@enocide Opiniofi*® as will be discussed in Chapter
Two.

In 2007, despite having formulated a large numbethe draft guidelines
Pellet once again sought the input of states on dghestion of reservations.
Particularly he questioned what conclusions stateswy in the event that a
reservation was deemed invalid due to contravenpioérticle 19 of the Vienna
Convention and whether states favoured the seligyatioctrine, the opposability
doctrine or a combination of the twb. It further asked states to provide the legal or
practical considerations for the response to tligalinset of questions. The third
guestion posed to the states was framed as follbashe replies to the above two
sets of questions vary (or should they vary) adogrdo the type of treaty concerned

(bilateral or normative, human rights, environmdntarotection, codification,

Y5 |LC Yearbook 2007, vol. Il (Part Two), UN Doc. A0 (2010), p. 10, fn. 13. The questionnaires
were directed both to states and international rosgaéions serving as depositaries for multilateral
treaties, however, because the focus of researals dpecifically with reservations to UN human
rights treaties, which are open only to statesgtbeussion is limited to responses by states tholg
percentage of responses was much higher from taniwations.

18 UN Doc. A/53/10 (1998), paras. 483-84.

Y7 Draft Guide to Practice, 4.5.2, commentary pa#g.ske also ILC Yearbook 2005, vol. Il (Part
Two), UN Doc. A/60/10 (2005), para. 29.

18 UN Doc. A/60/10 (2005), para. 355.

119 UN Doc. A/62/10 (2007), para. 23(a), the questiren did not use the terms severability or
opposability but instead outlined the consequenéésth.
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etc.)??° This question attempted to elicit some informatim the plausibility of
separate specialised reservations regimes; howéwerresponses were less than
illuminating.

In addition to states generally neglecting to pdevinformation on their
reservations practices, they have been reticeattivess problems associated with
broad or culturally based reservations. Severalresfihave been made to investigate
states’ views on the compatibility of reservationghe context of specific human
rights treatie$?* The UN Secretary-General initiated an open forspart of the
third meeting of State Parties to CEDAW in 1986ain effort to garner states’
opinions on reservations to that convention ins& leontentious manner than they
might express via reservations. Disappointinglyy aeventeen states responded and
most were ambivalent on the issue of reservationpeaibility.*?*

Latterly in the ILC study and following the adapti of UNGA resolution
61/34, the ILC availed itself of its right of corstion'?® and initiated a series of
meetings with UN experts in the field of human tgyhincluding the human rights
treaty bodie$?* Meeting with the chairpersons of the human rigteaty bodies was
intended to facilitate further information exchamgkated to the practice of the treaty
bodies with regard to reservatiolf3. These exchanges appear to have been
successful in that the final guidelines adoptedthwy ILC were endorsed by the
chairpersons of the human rights treaty bodies tardopinions coming from the
treaty bodies’ special working group on reservatitend to reflect the ILC work.

The draft guidelines forming the Guide to Practme Reservations to
Treaties with commentary (Draft Guide to Practiegre provisionally adopted at

the sixty-second session of the ILC in 2010 andt smr to governments for

120 The complete text of the questions submitted leySpecial Rapporteur and recorded in UN Doc.
A/62/10 (2007), pp. 10-11, can be found in Annex IV

121 e.g. UN Secretary-GeneraStatus of the Convention on the Elimination of fatms of
Discrimination Against WomerJN Doc. A/41/608 (1986), paras. 8 -10; UNGA, Ré2/60, UN
Doc. A/RES/42/60 (1987).

122 pig., para. 10 and following state reports; s#sg, Clark, ‘The Vienna Convention Reservations
Regime’, 283-84.

123 Statute of the ILC (1947), Art. 25(1).

124 UNGA, Res. 61/34, UN Doc. A/RES/61/34 (2006).

125 See Chairpersons of the human rights treaty bpdReport on ReservationsUN Doc.
HRI/MC/2007/5/Add.1 (2007), UN Doc. HRI/MC/2008/2008) and UN Doc. HRI/MC/2009/5
(2009).
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comment shortly thereafté?® The Draft Guide consists of four parts meant &isas
in interpreting both reservations and interpretatileclarations. The first deals with
definitions, the second with rules for assessinliditg, the third with rules for
assessing permissibility and the final part addresthe determination of legal
effects. To encourage feedback from states, the Ao appealed to them to
provide feedback on the Guide as an important gie@rd concluding the ILC’s
lengthy study??’ State feedback was compiled in February 2011 amat,
unsurprisingly, only ten states respond#d.

During its sixty-third session from April to August 2011 the ILC working
group on reservations adopted the finalized textth# guidelines?® Several
linguistic and structural changes were made toDh&ft Guidelines based on the
observations received from states as well as débake UN Sixth Committe&® A
few of the more controversial guidelines in the fiDauide were also deleted. These
changes and the Finalized Guidelines will be disedsthroughout the following
chapters, particularly Chapters Five and Six.

Collectively, the chairpersons of the human rightsaty bodies also have
been a driving force for reassessment of the ratens rules. The CERD
Committee first proposed that a study be undertakereservations to human rights
treaties in 1997°* A working paper was delivered to the ECOSOC Sumoission
on Prevention of Discrimination and Protection oinbtities in 1999 exploring the
following question:In applying the reservations regime to a particutaservation,
are there special characteristics of human rightsaties which have an impact on
the interpretation of the reservatioi? The UNHCHR Sub-Commission on Human
Rights then appointed Hampson, the working papauthor, as Special Rapporteur

for the purpose of preparing a comprehensive studyeservations to human rights

126 UN Doc. A/65/10 (2010).

27T UNGA, Res. 65/26, UN Doc. A/IRES/65/26 (2010).

128 pystralia, Austria, Bangladesh, El Salvador, FidlaGermany, Norway, Portugal, Switzerland and
the United States.

129 Reservations to Treaties, Text and title of theftdyaidelines constituting the Guide to Practice on
Reservations to treatiefN Doc. A/CN.4/L.779 (2011).

130 Oral report by the Chairman of the Working Group Raservations to Treatie C, 63rd sess.
(20 May 2011) at http://untreaty.un.org/ilc/sessi@B/ReservationstoTreatiesReport20May2011.pdf
<accessed 1 Sept. 2011>.

131 UNHCHR Sub-Commission on the Promotion and Priarcof Human Rights, UN Doc.
E/CN.4/Sub.2/1997/31 (1997) Annex.

132 Hampson1999Working paperp. 5(f).
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treaties that would not duplicate Pellet's stdithin close association with the treaty
bodies, Hampson prepared multiple working paperghensubject with the final
submitted in 2004. Hampson'’s findings will be imuzed as part of the analysis of
the Vienna Convention rules.

While both the ILC and treaty body studies havevedbinvaluable sources
on what the law could, and in some instances shdagddthis thesis seeks to fill in
the gaps as to why the law on reservations musiress in specific reference to
human rights treaties. It does so by analysingethiére body of reservations and
objections to human rights treaties, paying paldicattention to the progression of
state practice over the past three decades. THeatmn of the current reservations
regime leaves many questions regarding the ledetteind consequence of invalid
reservations unresolved and these lacunae areidhiggd throughout this work.
Therefore, this thesis is timely in light of thenctusion of the ILC work as it further
explores points passed over by the ILC study wkiek directed toward addressing
general treaty law rather than engaging questipasiic to the particular nature of

human rights treaties.

2 THESISMAP

To conduct a doctrinal analysis of the Vienna Caortiom reservations regime there
must first be a review of the development of théesugoverning reservations.
Chapter Two introduces the historical foundatiohthe Vienna Convention residual
reservations regime and pays particular attentlws early opinion and law on
reservations. Primarily this involves reviewing thkew leading up to the 1951
advisory opinion on the possibility of making ressions to the Genocide
Convention. The work of the ILC on the law of tieatthat took place in tandem and
subsequent to th&enocide Opinionis also chronicled. The ILC was heavily
involved in the development of the reservationsswnd its work was ultimately the
basis of the 1969 Vienna Convention, including téservations rules examined by
this thesis.

Chapter Three demonstrates that the nature of huigiats treaties, including

the non-reciprocal obligations which they are desijto protect, render the Vienna

133 UNHCRC Sub-Commission on Human Rights, Res. 2@)0Rzservations to Human Rights
Treaties UN Doc. E/CN.4/2001/2 (2000), pp. 15-16.
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Convention reservations regime ineffective. Inigiat highlights the various rights
protected by the core human rights treaties andheefthe prevailing types of
reservations formulated by states. Using the cdiehUman rights treaties as a case
study this research highlights that the past thyggrs have revealed the normative
ambiguity created when the reservations rules efienna Convention are used to
regulate reservations to human rights treaties. nihe treaties designated as ‘core’
that form the case study are as follows (in ordexdwption): the Convention on the
Elimination of all forms of Racial Discriminatioff (CERD), the International
Covenant on Civil and Political Righf§ (ICCPR), the International Covenant on
Economic, Social and Cultural Right (ICESCR), the Convention on the
Elimination of all forms of Discrimination AgainstVomert®*” (CEDAW), the
Convention on the Prevention of Torture and Othere€ Inhuman or Degrading
Treatment or Punishménf (CAT), the Convention on the Rights of the Chifd
(CRC), the International Convention for the Pratactof the Rights of Migrant
Workers and Their Familié®¥ (ICRMW), the Convention on the Rights of Persons
with Disabilities*(CRPD) and the International Convention on the d&tian of All
Persons from Enforced Disappearafit¢lCED). Notably absent are human rights
conventions that serve the specific, singular fiamcof preventing and criminalising
certain activities including the Genocide Convemtiand the Convention on the
Suppression and Punishment of the Crime of Apaﬂﬁ%i These treaties are
purposely omitted as they fall out-with the typotddentified by this study and, as
such, do not encounter the same practical diffiesiin the application of the Vienna
Convention reservations rules. The overarching geepof Chapter Three serves to
underscore the prevalence of unacceptable resemgain the human rights treaty

system by providing examples of the reservationmidas most commonly

134660 UNTS 195, 7 Mar. 1966.

135999 UNTS 171, 16 Dec. 1966.

136993 UNTS 3, 16 Dec. 1966.

1371249 UNTS 13, 18 Dec. 1979.

138 1465 UNTS 85, 10 Dec. 1984.

1391577 UNTS 3, 20 Nov. 1989.

1402220 UNTS 3, 18 Dec. 1990.

141 UN Doc. A/61/611, 13 Dec. 2006.

142 N Doc.A/61/488. C.N.737.2008.TREATIES-12, 20 D2606.
1431015 UNTS 243, 30 Nov. 1973.
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employed. It further notes the tension caused bgrrelling the pursuit of universal
treaty adherence against the sovereign right tdsta make reservations.

The ambiguities resulting from applying the residteservations rules to
human rights treaties in the context of reservatieview are outlined in Chapter
Four. The Vienna Convention envisions two methdd®servation monitoring. The
first entails a system of objection exercised bgtestparties and the second
contemplates resort to an international disputelséisn mechanism, such as the
ICJ** to provide a final view on the validity of a resation. The system of state
objections is the political feature of the Viennan@ention reservations regime and
is premised on the assumption that reservatiomsulated by states are valid. Once
again resorting to the core human rights treatieschapter moves the analysis to the
objections made by non-reserving states to illtstilae lack of clear legal effect and
absence of a consequence when a reservation isedemwvalid by another state
party. Because the Vienna Convention operates enatsumption that treaty
obligations are reciprocal and a definite legatetfffand consequence will result from
a state objection, such as the relations betweznretferving state and objecting state
being modified, there is no guidance on how to poeda legal effect when the
obligations are not reciprocal, particularly whéere may be no agreement among
state parties as to the validity of the reservatidn undefined legal effect cannot
produce a concrete consequence thus the invakavagton hangs in the balance and
normative incoherence ensues. The response totiolniedy reserving states proves
there is little impetus to remove offending reséores due to the absence of a legal
effect. The chapter then proceeds to demonstrate ttlese ambiguities can be
resolved if a dispute resolution mechanism issédito provide a final determination
on reservation validity. This piece of the analysiiews the contributions of the ICJ
and the regional human rights tribunals to the sseent of reservations. Ultimately,
this chapter, coupled with Chapter Three, demotesirdhe lacunae in Vienna
Convention guidance as applied in practice to idvedservations to human rights
treaties.

With the assessment of the practice of reservatiortsuman rights treaties

and the demonstration of the practical limitatioos the Vienna Convention

144 vjienna Convention, Art. 66; Statute of the ICJt./36.
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reservations regime complete, Chapter Five turrssdoctrinal analysis of the actual
reservation rules. Contemporary practice and contemgron the reservations rules
indicate that something is missing in the Viennaamtion regime. The chapter will

respond to the primary research question: doe¥ikena Convention reservations
regime adequately govern reservations to humartsrigieaties? In pursuit of an

answer to the research question the analysis parggydar attention to the object

and purpose test, the legal effect of invalid resgéons and the consequence of
invalid reservations. Though the one-size-fitsadproach outlined by the Vienna
Convention has widespread support, it is abundacithgr that there is room for

clarifying the greatest gaps in the regime. This ¢hapter will look at the regime’s

ambiguities both in general and in specific relatto human rights treaties as the
international community at large could benefit fromarmative coherence in the

reservations system. Importantly the chapter widiraine the approaches to dealing
with invalid reservations that have been develdpamncert with and tangentially to

the Vienna Convention. Specific note will be takenthe principles advanced by

states to respond to the question of legal effethé face of an objection, including

permissibility and opposability, yet these apprasctvill be shown to be ineffective

in the context of human rights treaties. Optionsdefining a concrete consequence
for an invalid reservation will be appraised, irithg the controversial severance
doctrine. The primary purpose of the chapter iowtline the lacunae in Vienna

Convention reservations regime and to confirm tlegpite the ambiguity that has
heretofore resulted in practice, there is amplelewie to suggest that the central
feature of the regime—the object and purpose tastbe employed to determine
validity. Thus at the conclusion of Chapter Fivee fprimary unresolved normative

issue with the regime is designated as the lack obmpetent final arbiter on the

validity of a reservation.

As the final substantive chapter, Chapter Six otfleon the gaps in the
Vienna Convention reservations regime, the curstaitie of reservations practice in
the UN human rights treaty system and the unigpersisory organs (treaty bodies)
attached to the core treaties. Proceeding fromcthvecluding position taken in
Chapter Five, this chapter asserts the opportunitpe had in utilising the treaty

bodies to determine reservation validity. Specifyci replies to the second research
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question: are the treaty-specific supervisory meigms competent to serve a
determinative function with respect to reservatioasthe core UN human rights
treaties? In answering this question the chaptst éxamines the purpose for which
the treaty bodies were designed and contemplates pglrceived legitimacy. This
initial inquiry is followed by an overview of th@mits of each of the treaty bodies
thereby grounding their functions in law. Theserwiews include a general synopsis
of the individual treaty body’s experience in degliwith reservations. The core of
the analysis examines the involvement of the treaties in the reservations debate
to date and the international response to thislwavoent. Contemporary academic
writing and the work of the ILC, as well as evideraf state acquiescence, reflect a
gradual acknowledgement of the determinative rodaty bodies can play thus
assisting in curing the impasse that currently texiwhen using the Vienna
Convention rules to evaluate reservations to humghts treaties. Chapter Six
proposes that as part and parcel of every mongante recognised under the treaty
body remits there is a necessity for the treatyidstb interpret treaty obligations
and the fulfilment of those obligations. This nesdy implies that the
determinative function extends to each of thesesrak it is only in determining the
validity of a reservation that a state party’s catmments under human rights treaties

can be effectively examined.
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CHAPTER TWO
RESERVATIONS: HISTORY OF THE GENERAL REGIME

Despite intense and prolonged negotiation on the gfamany states during treaty
development, it is all but impossible to create dneument that reflects completely
the terms preferred by every negotiating partyofien noted, treaties are effectively
an agreement to disagree or a disagreement redocediting! This is where
reservations enter as a tool for achieving an adpleeresult after negotiations cease.
The debate surrounding reservations to human rigkégies is most often framed as
a contest between maintaining treaty integrity aedcouraging universal
participation—the integrity versus universality d&#f This framing of the debate
reflects the tension between maintaining the integf the treaty to which the
parties have ultimately agreed and allowing unikdtenodifications in order to
encourage a wider number of treaty participants.

Only in the past century have reservations beeonaern as prior to this the
practice of making reservations was rare. The dn8tates is credited with the first
reservation to a bilateral treaty in 1794 and thhee@&n-Norway reservation to the
Act of the Congress of Vienna in 1815 is acknowtstigs the first to a multilateral
treaty® Globalisation, world-wide social and environmentabvements, the large
number of nation-states and the desire for stroimjemational relationships have all
contributed to the growing number of treaties dmelihcreased inability to create a
one-size-fits-all agreement. This reality has stated the use of the reservation as a
means of adjusting a state’s obligations so theaiit join a treaty without accepting
all of the obligations in full.

» Though probably not the first to express the concept, Laufetrjs often credited with the early
1900s articulation of the role of treaties in the inteamatl community. See H. Lauterpacfihe
Function of Law in the International Commun({first published by Clarendon Press, Oxford 1933,
Lawbook Exchange, Union, NJ 2000), p. 72.

% See, generally, H.B. Schépp-Schilling, ‘Reservatianshe Convention on the Elimination of All
Forms of Discrimination Against Women: An Unresolved IssuéNw) New Developments’ in I.
Ziemele (ed.)Reservations to Human Rights Treaties and the Vienna Convétgigime: Conflict,
Harmony or Reconciliation(Martinus Nijhoff, Lieden/Boston 2004), p. 17; C. Reddwel
‘Universality or Integrity? Some Reflections on Resgians to General Multilateral Treaties’ (1993)
64 BYBIL 245.

SW.W. Bishop, Jr., ‘Reservations to Treaties’ (1961)e2 il des cours 249, 260-62.
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This chapter introduces the historical foundatiohthe residual reservations
regime as set forth in the Vienna Convention on lthev of Treatie$ (Vienna
Convention). To assess whether the Vienna Conuventeservations regime
adequately governs reservations to human righssassential to introduce the early
opinion and law surrounding the development of ttentemporary rules on
reservations. For the most part, this involvesdnsary opinion by the International
Court of Justice on the possibility of making resg¢ions to the Genocide
Conventiort which was delivered in 1951. The Court went toagriengths to
examine existing state practice regarding resematprior to delivering its opinion
thus the debates of the international community kel summarised as the lack of
common practice had an obvious impact on the CBunting the period in which the
Court was deliberating the question of reservationte Genocide Convention and
for many years following, the International Law Quission was also heavily
involved in the reservations question. Set agatmst background the 1969 Vienna
Convention on the Law of Treaties was born andytadenains the primary governor
of reservations when a treaty does not containvis gpecific reservations rules. For
the purposes of this research, the primary pomkeéep in mind when contemplating
the history of the reservations regime include:whhat rules are applied to evaluate
reservations, (2) who determines which reservatiookate the Vienna Convention
rules, (3) what is the legal effect of a reservatiollowing a determination of
invalidity, and (4) do the rules provide a clearmative consequence for an invalid

reservation?

1 PRACTICE INFORMING THEINTERNATIONAL COURT OFJUSTICE

Until 1951, there had been no international judicitivity in the area of
reservations. States had exercised their sovenegin to attach reservations to
treaties as and when necessary in the course dafingintheir governments to
international obligations with no generally apphtarules to guide them. Views on

reservations tended to vary by region and typeoeEgnment, though standardisation

41155 UNTS 331, 23 May 1969 (Vienna Convention).
® Convention on the Prevention and Punishment of the Crin@eabcide, 78 UNTS 277, 9 Dec.
1948 (Genocide Convention).
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of formal articles of multilateral treaties was tie rise® Disputes regarding the
acceptability of reservations were generally deatl through diplomatic channels,
namely the League of Nations Secretary-Generakohange of diplomatic letters,
as the number of parties was relatively srhall.

This changed with adoption of the Genocide Conweentin response to
reservations formulated by states upon accessioch &s the Philippines and
Bulgaria which made reservations regarding the raatw dispute resolution
mechanism found in Article IX non-reserving states found themselves perplexed as
to how to react to the various reservations fortealao the Convention. The 1951
Advisory Opinion on Reservations to the Genocidev@ntior! (Genocide Opinion
was the result of a request submitted to the lateynal Court of Justice (ICJ) by the
UN General Assembly (UNGA) on 17 November 1950 Wwtasked the following:

In so far as concerns the Convention on the Prearenand

Punishment of the Crime of Genocide, in the evérat State ratifying
or acceding to the Convention subject to a resenvahade either on
ratification or on accession, or on signature folld by ratification:

l. Can the reserving State be regarded as being § part
Convention while still maintaining its reservatioif the
reservation is objected to by one or more of theigmto the
Convention but not by others?

. If the answer to question | is in the affirmatiwehat is the
effect of the reservation as between the reseiStage and:

a. The parties which object to the reservation?
b. Those which accept it?

II. What would be the legal effect as regards the andwe
question | if an objection to a reservation is made
a. By a signatory which has not yet ratified?

b. By a State entitled to sign or accede but whichrsyet
done so?

® For summaries of reservations practices prevailing in #uy €0th century see M.O. Hudson,
‘Reservations to Multipartite International Instrumentd938) 32(2) AJIL 330; W. Sanders,

‘Reservations to Multilateral Treaties Made in Act @tication or Adherence’ (1939) 33 AJIL 488;

Owen (n 3); H.W. Malkin, ‘Reservations to Multilater@bnventions’ (1926) 7 BYBIL 141. For a

more recent summary ending with contemporary practicee,ES€. Swaine, ‘Reserving’ (2006) 31

Yale Journal of International Law 307, 312 et seq.

" Hudson, ‘Reservations to Mulipartite International Insents’.

8 Both states made other interpretive declarations in iaddio the reservations to the automatic
referral to the ICJ in the event of a dispute amongstd&ulgaria ultimately withdrew its reservation
on 24 June 1992, see 78 UNTS 318, the Philippines maintenedervation.

°1951 ICJ Reports 15, 28 May 1953gnocide Opinioh

19T, Lie, Secretary-General of the UN to the Presidénthe ICJ, Request for Advisory Opinion,

(Leg. 46/03 (6)) New York, 17 Nov. 1950.
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The opportunity availing itself to the ICJ was oofetwo-fold importance.
Firstly, it was an opportunity to provide defingivguidance on the issue of
reservations, an area that appears to have besmoérn to some states out-with the
context of the Genocide ConventitinThe second notion of import concerned the
protection of human rights, namely the preventiod punishment of genocide, and
it is this concern, being fresh on the minds otestdollowing the horrors of the
Second World War, that seems to have divertedtaiteaway from what could have
been a defining moment for treaty law. Though ttheisory opinion request clearly
limited the scope of the request to reservationgtapeng to the Genocide
Convention—a law-making treaty with human rights the subject matter—the
Court’s opinion ultimately served as the preambde at lengthy discourse on

reservations which continues today.

1.1  RESERVATIONPRACTICE EXISTING PRIOR TO1951
During consideration of the issue of reservatianthe Genocide Convention on the
UNGA floor there were three lines of thought thaterialised from the discussions
in relation to the first question posed to the l€gdarding whether a state can be
considered a party while maintaining a reservatoowhich at least one party to the
convention maintains an objection. First was thanimity principle which required
any proposed reservation be given unanimous cotseimterested parties and was
based on the concept of maintaining the integrity reaty. Second was the extreme
sovereignty position which asserted that makingmesions was a sovereign act of
the state, a right which was absolute and necessayercising sovereignty. Finally,
there was a compromise between the two.

The then-practice of the UN Secretary-General aesleary was to exercise
what it considered accepted principles of inteoral law which required that a
reservation to a treaty would only be valid if ather parties consented to that

reservatiort? following the unanimity principle. This involveti¢ Secretary-General

" See Written Statement by The Organization of AmeridateS (14 Dec. 1950%enocide Opinion
Pleadings, Oral Arguments, Documents, 28 May 1951, pp. 1828 Statement to the ICJ), p. 15.
12 \Written Statement of the UN Secretary-Gene@Genocide OpinionPleadings, Oral Arguments,
Documents, 28 May 1951, pp. 77-180 (UN Statement to the, |£J104. See also Redgwell
‘Universality or Integrity?’, 246.
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circulating the proposed reservation and seekimyoymal of the reservation from all
existing state parties to the treaty. However,estaguch as the Union of Soviet
Socialist Republics challenged this practice ofirmgkstates which had previously
ratified the Genocide Convention to express thpinion on reservations carried by
new ratifications?> In addition to the dissent among certain stategmding the
Secretary-General’s practice, another factor they have led the UNGA to seek the
advice of the ICJ was the potential problem regaydentry into force of the
Genocide Convention due to uncertainty of the statustates who had submitted
reservations along with their ratifications. Thasecertainties, coupled with the
eager eyes of the world as it watched the infant &id its first comprehensive
attempt to eradicate genocide, spurred the UNG®@ aation and set the state of the
law surrounding treaties onto the course it traggélstoday.

Following the request for the advisory opinion, t8d surveyed the existing
practices of states with respect to reservatiodsodoserved principles that generally
followed traditional contract law concepts. As asue of first impression, the Court
welcomed comment by interested parties on the ipeaeimployed by states up until
that date. Written statements were received byOtganization of American States,
USSR, Jordan, United States of America, United Horg, Israel, the International
Labour Organization, Poland, Czechoslovakia, théh&lands, Romania, Ukraine,
Bulgaria, Byelorussia and the Philippines and tleeir€heard oral statements from
the United Kingdom, France and Isrd&The main lines of thought expressed on the
UNGA floor regarding reservations were echoed mrigports submitted to the ICJ.
Each of the views was supported with a varietyegial arguments which have been
distilled below. Once again it must be underlinieal the debate on the UNGA floor
was centred on the Genocide Convention, howevernwthe ICJ requested
information on state practice on the question a&fereations it did not limit the
request to only reservations to the Genocide Cdioeibut sought information into

state’s views on reservations generally.

¥ G.G. Fitzmaurice, ‘Reservations to Multilateral Coniamg’ (1953) 2 ICLQ 1, 10-11, fn 20, citing
Report of the Secretary-General, UN Doc. A/1372, para. 20.

4 pleadings, Oral Arguments, Documer@gnocide OpinionMinutes of the Sittings held 10-14 May
1951 and 28 May 1951, p. 301.
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The following provides a brief summary of the priéiag practices prior to
1951 and highlights the differences between th@wuarpractices, including the legal
reasoning supporting each position. The summanet put the emphasis placed on
the type of treaty as well as the subject mattethef treaty which was a primary

concern of th&enocide Opinion

1.1.1 WNANIMITY

With only six years of experience at the time @& #uvisory opinion request, the UN
Secretary-General's practicaegarding reservations employed a strict rule eber
a state depositing a ratification instrument witlpraposed reservation would not
become a state party to a convention if any sipgbiouslyratifying state objected
to the reservation, the so-called ‘unanimity rukt.the time, this rule was believed
by many to be a universally recognised principldénsérnational law® However,
according to some states, the unanimity practistefeled the veto’ into the UN
system because a single state could prevent ansttiterfrom becoming a party to a
multilateral treaty even where all other state iparto the same agreement accepted
the reservation’ The unanimity rule as exercised by the Secretamge@al reflected
a tightening of the previous League of Nationssi{#avhich had allowed even non-
state parties to reject reservations—and paid elederto the ‘law-making’ character
of treaties because the agreements embodied #®atilaw adopted by states which
were to be enforced by the government of &acRrocedurally, the Secretary-
General would receive the instrument of ratificati@r accession with the
accompanying reservation and immediately circuldbe reservation to the
previously ratifying parties asking that any objecs be submitted by a certain day—
usually the anticipated date of entry into forced-&nno objection was received by

15 For a brief summary of the UN Secretary-Generalktice prior to 1952 see Treaty Section of the
Office of Legal Affairs,Summary of Practice of the Secretary-General as Depositakutiflateral
Treaties UN Doc. ST/LEG/7/Rev.1 (1999), paras. 168-72.

8 H. Lauterpacht, ‘Some Possible Solutions of the Prolémeservations to Treaties’ (1953) 39
Transactions of the Grotius Society 97, 97.

" OAS Statement to the ICg. 19, referencing a memorandum from Uruguay to the Sixth Caemit
of the UNGA.

8 The League of Nations rules were adopted following the Se@pidm Convention of 1925
(concluded 19 Feb. 1925).

19 ‘Note: The Effect of Objections to Treaty Reservadiqi951) 60 Yale Law Journal 728, 731.
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that date then the state party was deemed to tenepted the reservatiéhThus,

the rule utilised by the Secretary-General waolgvis:

A State may make a reservation when signing, tatifyor acceding to a
convention, prior to its entry into force, only tvithe consent of all States
which have ratified or acceded thereto up to the daentry into force; and
may do so after the date of entry into force onithwthe consent of all States
which have theretofore ratified or acced&d.

In response to the questions submitted to theMi@Jrespect to the Genocide
Convention, the Secretary-General’'s practice aresavére first question pose@an
a reserving State be regarded as being a partydov@€ntion while still maintaining
its reservation if the reservation is objected yodne or more of the parties to the
Convention but not by otherst the negative. This left the consideration of
guestions 1l and Il unnecessary in light of theamimity rule, as it focused on
complete uniformity of obligations for treaties tiie law-making type. The
Secretary-General’s practice was only concerneld alijections made by previously
ratifying states and not those signatories who had yet ify,rétough signatory
states were also informed of reservations. Undé #pproach, uniformity of
obligations, especially in the instance that ohiaes were not reciprocal, was
considered of primary importance for the purposesnsuring equity and efficient
enforcement since the only return states actualtgived from signing up to law-
making type treaties was the assurance that that tteaty parties will do the same,
thereby enhancing the peace and security of tieenational community?

The core problem for the Secretary-General aglépositary was that there
was no unanimous agreement on either the procdduobtain consent from the
treaty members when a subsequently ratifying gtadposed a reservation or the
legal effect of an objection when maddn the 1950 Report of the UN Secretariat to
the UNGA, the Secretary-General argued in favouruofnimous consent to
reservations, which reflected its practice and ptectice of the former League of

Nations, noting:

20 Report of the Secretary-General: Reservations to iMtétal Conventions UN Doc. A/1372
(1950), Annex I, para. 6.

2L UN Doc. A/1372 (1950), Annex |, para. 46.

2 ‘Note: The Effect of Objections to Treaty Reservatipi81, citing the UN Secretary-General, UN
Doc. A/1372 (1950), Annex |, paras. 32-35.

2 C.G. Fenwick, ‘Reservations to Multilateral Treatid951) 45(1) AJIL 145, p. 146.
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While it is universally recognized that the conserit the other

governments concerned must be sought before theypedound by

the terms of a reservation, there has not beenimitgreither as to the

procedure to be followed by a depositary in obtajnihe necessary

consent or as to the legal effect of a State oibjgto a reservatiofi:
The Secretary-General viewed the Genocide Converisoa legislative convention
that was not adaptable by reservation becauseedten rules of law for identical
operation in the different states adopting the emtion?® This view lent support to
its position of maintaining a stricter form of theague of Nations reservations
practice. While acknowledging in its report the adbages of compromise approach,
such as the Pan-American approach which will beudised below, the Secretary-
General noted that the differences between a rabessociation and the UN, being
open to the world at large, rendered the practiciitable’®

The United Kingdom supported the Secretary-Getsevadw that a reserving
state could not become a party to a treaty in #ee fof an objection to the
reservation. Though the United Kingdom had not ge&gned the Genocide
Conventiorf’ it offered its juridical view in light of its interetation of treaty law in
order to elucidate its understanding of the law assist the ICJ in its search for an
answer to the advisory opinion request. Esserdidhé United Kingdom’s position
that the reserving state could not become a parthe event of an objection to its
reservation was the incongruous relationship thailavresult between the objecting
state and the reserving state if the reserving statre allowed to be a treaty party.
Material to its evaluation was the type of conventinvolved such as whether the
convention was a technical agreement, commerciaharacter, system-changing,
social or law-making in natufé. The United Kingdom viewed the Genocide
Convention as the law-making type of treaty andwh it was meant to be accepted
as a whole or not at &fl.It argued that allowing minority governments ttealthe

convention unilaterally through reservations woultdeffect, impose the will of the

24 UN Doc. A/1372 (1950), Annex |, para. 2.
%5 UN Statement to the ICJ, para. 32.
26 Fenwick, ‘Reservations to Multilateral Treaties’, 147.
" The UK acceded to the Convention on 30 Jan. 1970.
28 \Written statement by the United Kingdom (Jan. 195&gnocide Opinion Pleadings, Oral
grguments, Documents, 28 May 1951, pp. 48-76 (UK Statetoehe I1CJ), p. 49.
Ibid., p. 54.
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minority upon the majority° which would defeat the point of the negotiation
process. Though the United Kingdom did not illuniénghe class of ‘concerned’

parties, it pointed out that a treaty was much kkeontract and, following the

Secretary-General’'s unanimity principle, once addpt could not be altered without
the consent of all concerned.

Interestingly, the United Kingdom pointed out titalvas not necessarily the
making of reservations to which it was opposedrhote the fact that there was a
‘failure to adopt the proper methods and procedtoesioing so* in the Genocide
Convention therefore the effect of unilateral rgagons in the absence of a
provision for such was an entirely different pragoa than making a reservation
when the process was specifically outlined in aveotion. It was also concerned
that unchecked reservations would impede finalitthe text as the negotiated terms
would always be subject to variation in light obsaquently made reservations. The

concern over no definitive text was largely basedontract theory:

...[A]n essential element @&fny contractual system, that, save in so far
as the contract itself created or provided foradédhces in the position
of the parties, or in the obligations to be carried by themall the
parties were, and must be, in the same positiorsahjct to the same
obligations®

Conventions that are essentially contractual irhldorm and operation consist of
mutual reciprocal rights and obligations which, rasted by the UN Secretary-
General, create ‘a complex of bilateral agreem&htgspite the multilateral form.
Where reciprocal obligations are involved, the atipent between parties of those
obligations owed is a relatively easy process gfotiation defined by reservations,

acceptances and objections.

But this is not the case where conventions of th@dd Nations type
are concerned, because the obligations they coatast and have to
be carried outiniversally once they are assumed. They do not consist
of duties owed specifically to, and to be carrieitltowards and for the
benefit of, the other parties to the conventionbiief they are not

%0 |bid., p. 54.

1 1bid., p. 54, n. 1.

%2 |bid., p. 58, emphasis original. See, also, Redgwell ‘ehsiality or Integrity?, 246-47.

% UK Statement to the ICJ, p. 63, citing UN Secretary-GaneN Doc. A/1372 (1950), Annex |
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fundamentally contractual. Theaperationis not dependent on the

existence of a contractual tie with other Stafes.
Because the Genocide Convention falls into thegoayeof universally applicable,
law-making treaty, the United Kingdom argued tha tmplication of a unilateral
adjustment of obligations owed defeated the pofnthe convention because the
premise of a law-making treaty is that all partéee equally bound by exactly the
same obligation§5. It also noted that the lack of sanction, reliefemedy that would
generally be operable in the case of a contratteaty has no potential with respect
to a social, law-making or system-creating typetrefity>® Therefore, the United
Kingdom also answered the first question put to @8 by the UNGA in the

negative.

1.1.2 ABSOLUTE STATE SOVEREIGNTY

The second approach to reservations was the abssbwereignty principle which
asserted that making reservations was a soveretgof ¢ghe state, a right which was
absolute and necessary to exercising sovereigntys Pposition was mainly
advocated by the USSRand some members of the Slav language group tefsta
This approach was not concerned with the typee#tyr as it viewed all treaties as
subject to the whim of the ratifying state party.dupport of this extreme view of
sovereign power exercise it was asserted that Beceanventions were the written
expression of the will of the majority due to majprvoting being the accepted
practice for treaty adoption, reservations were dhly method by which minority
views could achieve fruition. If the minority statevere not allowed reservations
then they were forced to choose to subscribe tonaemtion expressing the will of
the majority or to not become a party at all. Tdmgument also reflected the shift in
treaty negotiation which for most of the nineteewimtury had been typically

conducted between a very small number of statesvdtid the exercise of the

3 UK Statement to the ICJ, p. 64, emphasis original.

% |bid., p. 63.

% |bid., p. 64.

%7 Fitzmaurice, ‘Reservations to Multilateral ConventionsQ-11, fn 20, citing Report of the
Secretary-General, UN Doc. A/1372, para. 20.

3% UK Statement to the ICJ, p. 53; Y. Liang, ‘The Third 8®ssf the International Law Commission:
Review of Its Work by the General Assembly’ (1952) 46LA483, 492, citing UNGA, 6th Sess.,
Official Records of the Sixth Committee, 273rd meetpayas. 34 and 36.
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unanimity rule. As noted by Fitzmaurice, this thewras entirely untenable since it
‘would make obvious nonsense of the whole procésegotiating and drawing up
the texts of multilateral ConventionS.The Genocide Convention represented the

new super-treaty where the number of negotiatiatpstincreased multi-fold.

1.1.3 THE COMPROMISE APPROACH
Some of the written statements submitted to the dé€donstrated a reservation
practice by states which sought to strike a baldéeteeen strictly maintaining treaty
integrity and adherence to the long-standing tiamt of state sovereignty. Drawing
upon the experience of concluding over 100 mudriat treaties within the Pan-
American Union, the Organization of American Stgte4S) explained the difficult
situation in which the reservations question sahhee it was a matter of drawing a
line between two extremes. On the one hand wasatimption of a strict rule
prohibiting all reservations except those with urmasus consent and on the other
was to admit reservations without any limitationpractice that would effectively
render futile the practice of subscribing to cortiars

As reflected in the OAS statement, there was alsange of practice in
between the two extremes which had evolved witlhi@ Pan-American system.
From 1928 the OAS followed the practice consistgith the Hague Conferences

which is summarised as follows:

In international treaties celebrated between differ States, a
reservation made by one of them in the act ofication affects only
the application of the clause in question in thiatren of the other
contracting States with the State making the resiemn*!
This practice allowed the reserving state to becarparty to all aspects of the treaty
with the exception of the subject of the reservatibhe natural consequences of the
reservation, such as the effect of reservation e dther obligations or the
possibility of invalidating the convention, wereledg the responsibility of the

ratifying states. The OAS statement suggestedtlieaHHague Conventions practice

% Fitzmaurice, ‘Reservations to Multilateral Conventior€9-11.

40 OAS Statement to the ICJ, p. 15.

“L OAS, Convention on Treaties, Art. 6 (3), Havana Conferencesf18sprinted in OAS Statement to
the ICJ, p. 15.
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seemed to apply to conventions where the articteddcbe segregated and work
independently? thus in line with the traditional contract ideaatreaty as a set of
reciprocal obligations.

Recognising that not all treaties contain separailigations, the OAS
abandoned the practice in 1932 opting insteadhferfollowing rules which guided

the juridical status of treaties whose obligatiaese the subject of a reservation:

1. The treaty shall be in force, in the form in whithvas signed, as
between those countries which ratify it withouterestions, in the
terms in which it was originally drafted and signed

2. It shall be in force as between the governmentshvhatify it with

reservations and the signatory States which ad¢bepteservations
in the form in which the treaty may be modified Ipid
reservations.

3. It shall not be in force between a government whitaly have

ratified with reservations and another which mayehalready

ratified, and which does not accept such resemafib
It is the third rule that signalled the OAS depeatfrom the Hague Conventions
practice. However, there was still no clear indarags to whether the original treaty
would be valid between those parties ratifying withreservations in the event that
the reserving states hampered the minimum numbgaries required for entry into
force, nor did it address what action subsequeatifying states could employ with
regard to previously ratifying and reserving s{adeties.

A few years later, the OAS went further to adogractice where reserving
states would first circulate reservations to erggtstate parties and obtain comment
on proposed reservations prior to submitting antrumsent of ratification or
adherence. This additional feature tracked conttast more closely and was
employed in order to encourage states proposingnaopular reservation to revise
or reconsider the reservation in order to confoarthie popular will of the other
parties. Thus, the Pan-American approach, as edtlim the OAS statement,
encouraged a high ratification rate while assuntivag ‘reservations may frequently

be technical qualifications of a treaty rather thsubstantial limitations of its

42 OAS Statement to the ICJ, p. 16.

43 Governing Board of the Pan-American Union, Rules of Rhoee Regarding Ratification of
Multilateral Treaties, 4 May 1932, reprinted in OAS Staatrto the ICJ, p. 17. See also, Fenwick,
‘Reservations to Multilateral Treaties’, 146.

47

www.manaraa.com



obligations** and was touted as the best rule to accommodagteusi of treaties
both for purposes of a contractual character amdtlfe development of general
principles of international laW’. The OAS was adamant that there were certain state
policies of such importance that even the promispromoting the development of
international law or common political and econonmiderests was not a strong
enough incentive for them to abandon these veryiohaal national policies, even if
the price was the inability to join a multilaterabnvention. The Pan-American
approach neither contemplated a particular numbebjections to a reservation that
would impede ratification nor did it outline exactiwhen a state might not be
considered a treaty party due to subsequent objecto a reservation. They were, in
fact, without experience to guide the issue hawiad only one instance where a state
that was already party to a treaty objected tosark@tion made by a subsequently
ratifying state.

The written statement offered by the United Statke#merica initiated its
discussion with a state-centric mantra advancihg ‘principle of consent as an
element of a contract and the principle of purpese intention as essential elements
in determinations regarding treati®s’as generally accepted principles of
international law that should be observed. The aqutieng US view at the time of the
request was that two options were available wheervations were proposed. The
first option reflected the UN Secretariat practick the day and excluded the
reserving state from treaty participation while tkecond, reflecting the Pan-
American practice, permitted the reserving statentgage in treaty relations with the
accepting states and gave the treaty no effe@ation to the objecting statésThe
second option was premised largely on the concept‘vew offer’ in contract law
and the mandatory acceptance by the other party-rgserving state) of the change
of terms?® The US espoused the application of contract priesipo support the

unanimity rule arguing

“ OAS Statement to the ICJ, p. 18; see also Fenwicls¢Rations to Multilateral Treaties’.

45 OAS Statement to the ICJ, p. 20.

46 \Written Statement by The United States of Amer@enocide OpinionPleadings, Oral Arguments,
Documents, 28 May 1951, pp. 23-47 (US Statement to the pC24.

" Fenwick, ‘Reservations to Multilateral Treaties’, 145-46.

8 See ‘Note: The Effect of Objections to Treaty Reatons’, 728 and fn. 3.
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... that a multilateral treaty is one whole and sngffer, and that a

reservation is a counter-offer which, before it cany any terms of

the treaty, must be accepted by all the offerorkis Targument

presupposes that there is some obligation bindieg dfferors not

independently or bilaterally to vary the contraantsinter seor vis-a-

vis an offeree. Whether or not such a limitation exidepends, of

course, on the intention of all the offerors, nut fassertions of one,

and in deciding the question the same general dersions must play

a part..*

However, the US went on to reason that the unayirale was inappropriate
for the law-making character of the Genocide Cotigen though it could very
easily apply to other types of treaties, such asrganisational treaty which might
set forth the charter or constitution of an orgatis>® The US supported the idea
that the purpose of the Genocide Convention woeldbdst achieved by gathering a
large number of parties even if this meant thatyrarthe parties made reservations.
Preferring the more liberal OAS practice which akal a reserving state to become a
party to a convention despite an objection, the &éfvocated a system which
provided flexibility for those states whose handghbe tied due to constitutional
or other legal obstacles, such as in the cases afoihstitutional democracy. It even
went as far as to argue that the only way to dedestite’s instrument of ratification
that included an unacceptable reservation wasdoredghe objection of every party
to the conventio: something akin to a negative unanimity rule. Tleéadlt legal
consequence of the approach advocated by the UShatthe failure of a state to
object to a reservation would result in the legpliealent of an acceptanceknown
as ‘tacit acceptance’.

The US also rejected the Secretary-General's vieat the only benefit
received by a state party to an agreement involaimig-reciprocal obligations was
the assurance that all other state parties woulel iodentical obligations. American
observers considered that the merit in joining rgernational treaty was to support
the principles found in the agreement and that tdusld be best achieved by

maximum participation, not uniformity of obligatipas if mutual agreement on all

49 Us Statement to the ICJ, p. 32.
%0 |bid., pp. 33-34.

*L |bid., p. 46.

%2 |bid., p. 45.
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terms would surely reduce the number of partieBhe struggle to gain domestic
support for international conventions was one @& kKey drivers behind the US
reservation practice as rarely could its legisktabtain absolute agreement due to
the strength of individual constituencies.

The US statement, unlike the OAS, drew largelytbe purpose of the
Genocide Convention to counter the existing UN meg@ns practice advocating
instead that ‘[from the terms, nature, history apdrpose of the Genocide
Convention, it follows that States entitled to fyatbr accede may do so subject to
reservations even if these are objected to by anenare other parties to the
Convention®. The US relied heavily, as it continues to do jodm the intention of
the parties and on the specific facts surroundimg history of the Genocide
Convention, including the order of ratificationsid important to note that due to the
timing of ratifications, including those by the RMbpines and Bulgaria which
included reservations, it was ultimately not neaesdor the Secretary-General to
access the potential problem of the date of entxyforce that could have resulted if
the two reservation-laden instruments of ratificathad been met by objections,
which would have resulted in dropping the numbetm@nty mandatory ratifications
to eighteen. Under the then-existing Secretary-@&énpractice, the Genocide
Convention would have not entered into force andlais this potential dilemma that
instigated the advisory opinion request via the G&heral Assembly?

The main opposition to a compromise approach wasit effectively set up
a system of establishing a series of bi-, tri- goddrilateral agreements that were
broadly similar, therefore promoting an entirelyffelient concept than a single
multilateral agreemenif. The United Kingdom also argued that the Pan-Araeric
system could not be applied to the Genocide Cormmemétrospectively as it was an
approach that had been agreed specially withirctmeext of the OAS; thus, in the
absence of a special agreement on reservatiornsebyl Member States there was

no general principle of international law that wawllow application of such a

3 ‘Note: The Effect of Objections to Treaty Reservatioi®31-32; Fitzmaurice, ‘Reservations to
Multilateral Conventions’, 10-11.

°* US Statement to the ICJ, p. 25.

% For a discussion of this potential problem see US Stateto the ICJ, pp. 26-27. See also Swaine,
‘Reserving’, 312-13.

% UK Statement to the ICJ, pp. 60-61.
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system to the Genocide ConventiriTo further illustrate why the Pan-American
system could not logically apply to the Genociden@mtion, the United Kingdom

reasoned that a party to the Convention assumeslaation to prevent and punish
all acts of genocide regardless of the nationalftyhe victims. Therefore, it would

be unconscionable to think that a state would beelack of membership in the

Genocide Convention as a reason to deny jurisdictier crimes addressed by the
Convention but committed against the nationals nba-member state. The point of
the Convention is that the enumerated obligatians 6f a general, self-existent, and
non-contractual character, and do not consist ofietbing that has to be done
specifically towards another country. If assumedlhtthey are assumed for all and

towards all, by mere act of becoming a party.’

1.2 SIMMARY

The primary approaches informing the ICJ as thayaroplated reservations to the
Genocide Convention provided a deep well of infararanot only on the division of
states with respect to reservations but also desstdaews toward international law
generally. In addition to the extreme ends andRha-American compromise rules
there were also a number of states which arguddttiveas impossible to apply one
rule to all multilateral conventions. These statagied that there should be different
rules applicable to different types of conventidh$hese views hinted at the future
divisions that would influence debates about bakervations practice and the

implications of general international law long aftiee ICJ delivered its opinion.

2 THE ICJGENOCIDEADVISORY OPINION

The invitation to the ICJ for an advisory opiniaftlthe Court to navigate between
the two extremes of the unanimity rule and unbddbxercise of state sovereignty
through reservations. The request was couched énfalet that there was no
reservations provision in the Genocide Conventiaor was there otherwise

universally accepted international guidance onis$ee. The advisory opinion was

7 Ibid., p. 62.

%8 |bid., p. 65.

%9 H. Waldock,First report on the law of treatiegyppendix, UN Doc. A/CN.4/144 (1962), reprinted
in ILC Yearbook, Vol Il, UN Doc. A/ICN.4/SER.A/1962/Add.19G2) (1962 Report on the Law of
Treaties, p. 77.
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meant to be limited to the scope of reservationgh® Genocide Conventith

pursuant to the request made of the Sixth Commiibethe UNGA and several
state8" thought that the advisory opinion would ideallfleet only the practice
specific to that convention.

Recognising the rarity of objections to reservagiin practice at the tinfé,
the Court felt that none of the submitted views reservations could provide
definitive proof of an international customary rula fact, the views generally
tended to represent administrative practices ratian legal interpretations and the
Court noted that when the Sixth Committee debat=grvations to multilateral
conventions there was also a ‘profound divergericgews’ ranging from absolute
integrity of a treaty to an extremely flexible appch which would maximise
participation®® A flexible approach was favoured to address thexipe questions
asked regarding the Genocide Conventiba, treaty that was both normative and
humanitarian and unlike any that had come befor@ecause no settled practice
could be extracted from the various debates andsviexamined, the Court, by a
slim seven to five majorit§> chose to forge a new principle of law and ultirate
answered the first question posed in the affirneatith the caveat that the answer
would vary depending upon the particular circumsgsnof each individual ca.
Reservations would be subject to the objectionstloér state parties but an objection
would not necessarily defeat the reserving stateaty party status, which departed
from the Secretary-General’s unanimity rule andestéd the OAS approach. Thus,

in the particular case of the Genocide Convention,

...a State which has made and maintained a resemvaticch has been
objected to by one or more of the parties to thev@ation but not by

% Fenwick, ‘Reservations to Multilateral Treaties’, 147.

®l e g., see US Statement to the ICJ, p. 31.

%2 Genocide Opinionp. 25.

83 |bid., p. 26; For a historical summary of the debate abougiiityeversus universality see Redgwell
‘Universality or Integrity?, 246-49; Fitzmaurice, ‘Regations to Multilateral Conventions’ (1953) 2
ICLQ 1, 8.

® R. Higgins, ‘Introduction’ in J.P. Gardner (edjuman Rights as General Norms and a State’s
Right to Opt Out: Reservations and Objections to HumghtRiConvention§BIICL, London 1997),

p. XiX.

® The majority opinion was supported by Judges Basdevant,aWfii Zorii¢, de Visscher,
Klaestad, Badawi and Pasha. There were dissenting opinjodgdges Guerrero, McNair, Read, Mo
and Alvarez. Alvarez filed a separate dissenting opinion.

%8 Genocide Opinionp. 26.
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others, can be regarded as being a party to theve@ton if the

reservation is compatible with the object and peepoof the

Convention; otherwise, that State cannot be regladebeing a party to

the Conventior!

The introduction of the ‘object and purpose’ tegts the ground-breaking
aspect of th&enocide OpinionThe test created a system of tiered rights whauh
previously not existed by allowing states to choas®ng the rights enumerated by
the treaty and only prohibiting those reservatithrad violated the object and purpose
of the treaty. The glaring problem is that the deteation as to whether the
reservation overcomes the object and purposedésttito each state to decide. This
highly flexibly criterion for compatibility drew dicism across a wide-range of
states in the Sixth Committ&&.

In light of the assumption that a state shouldegglty aim to preserve the
essential object of the tredfythe Court presumed a reserving state would not
intentionally make a reservation that was inconip@tivith the object and purpose
test and if it did, then it would be assumed tle state failed to recognise the
incompatibility. Otherwise, as noted by the Coting ‘Convention itself would be
impaired’”® The Court’s reasoning took into account the spetiaracteristics of the
Genocide Convention as a universally applicablevention that was of a mainly
humanitarian and civilizing purpose without indivad advantages or disadvantages
for the contracting parties, as well as the faeit tthe crime and punishment of
genocide was recognised by most nations even with@onvention indicating such.
The Court reiterated that the reservations practicadvanced was limited to
conventions with a humanitarian subject-matter trad states could exercise their
sovereign rights as long as the object and purpiséhe convention was not
contravened.

As it answered the remaining questions, the Ceamalysis was grounded in
the particular circumstances of the Genocide CamwenBorrowing from the Pan-
American practice, the answer to question ll-reigarthe effect of the relationship

between a reserving state and the other treatiepamtroduced into the mainstream

7 Ibid., p. 29.

68 Liang, ‘The Third Session of the International Lawn@vission’, 485, fn 10. Critics including
Brazil, China, Dominican Republic, France, Greece, Isiided Netherlands, USSR, and Yugoslavia.
%9 Genocide Opinionp. 27.

0 Ibid., p. 27.
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the legal oddity that if a reservation was objediean grounds of incompatibility
with the object and purpose test then the objecddtiage did not need to regard the
reserving state as a party to the Convention thosghultaneously, any state
accepting the reservation could consider the trieattyrce between the two.

The Court’s hybrid approach has been attributetthéopotential ‘accounting
problem’ that arose as to at what point the Gero&dnvention would enter into
force since there were states that had ratifieth waservations to which there had
been objection§® As mentioned above, at the time of the advisorguest
reservations still needed the assent of every shate had previously ratified the
Genocide Opiniorthus clarifying the status of the reserving statéhe event of an
objection was necessary in order to determine venetie requisite number of valid
ratifications had been reached in order for theatyreto enter into force. This
mathematical certainty could not be achieved iftteaty was in force between some
states and not among others. Without reciprocadjatibns to be enforced among the
parties, many states were unconcerned about réErvamade to the automatic
interstate dispute resolution procedure, whicheasgnted the bulk of the reservations
in question, as it was unforeseeable that obligatmwved to third parties would give
rise to an interstate dispute.

The major flaw in the Court’s decision was thdiited to elucidate that the
relationship between the states was not the obfettte Genocide Convention, thus
the legal conundrum resulting from its answer tegjion Il in reality lay not in the
relationship between the states but in the stattiseoreservation once a state made
an objection based on incompatibility with the @bjand purpose of the treaty. The
effect of this particular point of the opinion wille discussed in the following
chapters. The Court offered only the dispute satile procedures arising under the
Genocide Convention as a remedy in the event lieae twere different views among
states as to the compatibility of a reservationis T an interesting point in that it
was precisely the issue of reservations to theutispesolution procedure, as

previously mentioned, that spurred the opinionhia first place. In practice it would

" See UN Secretary-General, UN Doc. ST/LEG/7/Rev.1g),9%ra. 173; Swaine, ‘Reserving’, 312-
13; W.A. Schabas, ‘Reservations to Human Rights Tasafiime for Innovation and Reform’ (1994)
32 Canadian Yearbook of International Law 39, 45; Redgweliivérsality or Integrity?’, 248;
Fitzmaurice, ‘Reservations to Multilateral Conventions’, 2.
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be the beneficiaries—the individuals in the stajasgsdictions—of the obligations
established under the Genocide Convention that dvbel the most affected by a
reservation. For the purposes of this thesis, iumhecessary to consider the

implications of the third question asked of the @ou

21 DISSENTINGOPINIONS

The joint dissenting judges (Guerrero, McNair, Read Hsu Mo) contended that
there was a firmly established rule embodied in dindtrated by the Secretary-
General’s practice in that all parties must congeatrder for a proposed reservation
to become effective and only then would the resgnstate become a party to a
convention. Alternatively, they argued that staiteshe process of negotiating a
multilateral treaty should include an express Biovi on reservations, as illustrated
by the Pan-American states. Both the Court’'s migjaypinion and the dissenting
opinion noted that an express provision inserted atreaty would best serve the
situation of reservations pursuant to the particudgention of convention drafters.
However, as the Genocide Convention had no suckigioo the dissenting opinion
noted with concern the potential for wider, unimted effects that might result from
the opiniori? despite the Court's constant reiteration that #swimited to that
particular convention.

Relying heavily on the Secretary-General's commesmtcompanying the
draft of the Genocide Convention, the dissentinmiop noted that there was no
proposition related to reservations in the origidedft as it was considered that
reservations of a general scope would not be éwiih a convention that dealt with
the maintenance of international order as opposed tonvention dealing with
private interest® The notes had further provided that if the membérhe UNGA
ultimately wanted to provide a framework for resdgions during the course of
negotiations then they would do so. During the sghent ad hoc sub-committee
review of the draft it was determined that theres wep need for any reservatiors’.
The sub-committee clearly paid no deference tmihirions voiced by a minority of

states.

2 Genocide Opinionjoint Dissenting Opiniarp. 31.
3 Ibid., p. 40.
™ bid., p. 41, quoting UN Doc. E/AC/25/10, p. 5.
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The joint dissenting opinion highlighted that thexwas nothing to indicate
that the negotiating states had contemplated a atbilty test based on the object
and purpose of the Convention. It is on this pdhait the dissenting judges warned
of the many problems which were to arise as a tresfilithe assessment of
reservations as espoused by the majority. Effdgtivihe majority created two
classes of human rights and left it up to eachviddal state to determine which
rights fell into the major or minor category. Thenority challenged this use of the
object and purpose test as

...a new rule for which [they] could find no legaldis [They could]
discover no trace of any authority in any decisabiithe ICJ] or of the
Permanent Court of International Justice or anyemtimternational
tribunal, or in any text-book, in support of theistence of such a
distinction between the provisions of a treatytfa purpose of making
reservations, or of a power being conferred up&tase to make such a
distinction and base a reservation upon it. Noulgahey] find any
evidence, in the law and practice of the Unitedidtes, of any such
distinction or powef?

The minority opinion further argued that had thention of the parties been
to allow reservations under the ‘compatibility’ terion then they would have
included such a clause within the text of the Cooa as it was clear from the
UNGA records that the issue had been discusse@wsra occasions. The minority

grounded its main opposition in the fact that theees no evidence to support the

contention that the negotiating governments intdrfde

...any State, when signing, ratifying or acceding[ttee Convention]
would be at liberty to divide its provisions intbose which do, and
those which do not, form part of ‘the object andrgmse of the
Convention’ and to make reservations against antheflatter, which
would thereupon take effect without the conserthefother partie&

Foreshadowing the problem that continues to pldgaeeservations regime
today, especially in the context of human righéaties, the minority opinion noted
that the new ‘object and purpose’ test was sodtiffito apply that it was

5 Ibid., p. 43.
8 Ibid., p. 43.
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...inconceivable that the General Assembly could hpassed the

matter over in silence and assumed that all théracimg States were

fully aware of the existence of such a test inrima¢ional law and

practice and were capable of applying it correatid effectively.’
The primary reasons given for why the majority’svneule would not work were
because it was not easy to apply nor would it tesutasily calculable or consistent
results because it was not necessarily straightfatvas to precisely which articles
constituted the ‘object and purpose’ of the ConentThe minority also alluded to
what it perceived as great difficulty in limitinge new object and purpose rule to the
Genocide Convention as it deemed it a difficulktas establish it as unigue among
other potential humanitarian conventions that migdtnegotiated under the United
Nations and that, consequently, the majority opinamuld only serve to encourage
reservations in the futur.lt was viewed that the new rule would prevent &pe
of certainty as to the status of a reserving saator its reservation due to the fact
that it allowed individual states to draw their owanclusions. The opinion also
pointed out that this type of subjective determaratboth on the part of a reserving
state and other state parties, did not supportd@tgrmination at law as to when a
reserving state would or would not be consideregasy’® Thus, a circle of
normative inconsistency would continue with sonagest viewing the reserving state
as a party while others viewed the state as a aoty-p

In response to questions about treaty relationsdest states in the event of a
reservation that was determined not incompatibletbuvhich there remained an
objection the minority reasoned that multilaterality membership should not be a
private affair between pairs of states. The migaaiiso concluded—correctly as time
would tell-that there would likely be little prokility that states would resort to the
Article IX facility for judicial resolution as tohe compatibility of a reservatidfl.
The opinion also duly noted the tendency of theetior all international activities to
focus on the promotion of the common welfare of thiernational community,

however, it maintained that this did not equateitdversality at any price’ but rather

7 Ibid., pp. 43-44.
8 |bid., p. 47.
" Ibid., p. 45.
8 |bid., p. 45.
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‘acceptance of common obligations—keeping in stip kke-minded States—in order
to attain a high objective for all humanity, thatk] of paramount importan&&’

An additional, separate dissenting opinion waedfilby Judge Alvarez
focusing on the type of treaty the Genocide Conwentould be characterised as,
which, in his eyes, was a convention establishienyy mternational law and, also, a
convention intended to regulate social or humaiaitamatters embodying the ‘new
orientation of the legal conscience of the nati§hslis dissent recognised that these
types of conventions were of general interest, eratthan private, and imposed
obligations on states without granting them anytsgg unlike traditional reciprocal
obligation treaties. A point reiterated often ire theservations debate as will be
revealed throughout this thesis.

Though Alvarez perhaps overstated the potentith@®fUNGA to serve as an
international legislative body, the premise of higument was that multilateral
treaties as negotiated and adopted on the UNGA fimre akin ‘to ships which
leave the yards in which they have been built, saidaway independently, no longer
attached to the dockyafd’and this is why it did not matter what the prepama
work surrounding the reservations issue had beée. Ky was that the finalised
document failed to include a facility for makingsegvations thus regardless of the
positions for or against, the treaty as it stoadl mtit accommodate reservations. He
also disagreed with any parallels being drawn betwmmternational law of the
particular nature under discussion and domestitraonlaw. He took the view that
conventions of the following types should not allowservations unless they
provided strict guidance on their admissibility atebal effect: treaties which
establish organisations, treaties which determmentaries, treaties which establish
new international law and treaties which regulateiad or humanitarian matters.
However, Alvarez also felt that allowing reservap even under restricted rules,
would cause a treaty such as the Genocide Conwvemtiolose its status as a

fundamental convention of international 15%.

8 |bid., p. 47.
82 Genocide OpinionDissenting Opinion M. Alvare®. 51.
8 Ipid., p. 53.
8 |bid., p. 55.
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2.2 SIMMARY

The legacy of th&enocide Opinions the introduction of the ‘object and purpose’
test as a method of evaluating reservations toilateital treaties. The failure of the
opinion to address the legal status of a resemvatie it is determined incompatible
under the test created a lacuna in the law suriagméservations. Despite expressly
limiting its opinion to reservations to the Genai€onvention the ICJ set an
arbitrary judicial standard for the evaluation eservations to treaties that has been
applied to all multilateral treaties as a defaultcmanism as a result of the rule’s

subsequent adoption as part of the Vienna Convepticthe Law of Treaties.

3 INTERNATIONAL LAW COMMISSION DEVELOPS THEVIENNA CONVENTION
In the very same resolution initiating the reguestan advisory opinion by ICJ in
1950, the UNGA also invited the International Lawn@mission (ILC) to ‘study the
guestion of reservations to multilateral convergidroth from the point of view of
codification and from that of the progressive depetent of international lav>
The Law of Treaties had been chosen as one of tbpes for study with a view
toward codification at the first meeting of the Ihich was held from 12 April — 9
June 19498° Having been tasked previously with examinatiorinbérnational law,
the inclusion of reservations followed naturallydaras the reservations to the
Genocide Convention illuminated, there was noeegfthternational practice thus the
area was ripe for consideration in the progressaselopment of international la¥.
During the initial development of the Internatiomll of Human Right<® it
was noted that by making human rights internatidghal UN Charter had imposed
upon member states positive obligatifhsThese positive obligations would
eventually be codified in the various human rigiesities concluded throughout the
following sixty years. As introduced by the sitwati surrounding the Genocide

Convention, reservations would continue to be atpivissue in the context of norm-

8 UNGA Res. 16 XI 50, Reservations to Multilateral Conventid@i@s0).

8 Report of the ILCUN Doc. A/CN.4/13 (1949).

87 The progressive development and codification of internatiemalwas one of the primary reasons
for the establishment of the ILC. Statute of the IL@, A.

8 The International Bill of Human Rights is generally ageised as referring collectively to the
Universal Declaration on Human Rights, the International Gaweon Civil and Political Rights and
the International Covenant on Economic, Social and CulRigdts.

8 General views expressed in the Third Commitiésarbook of the United Nations: 1948-A9N,
New York 1950), p. 527.
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developing multilateral treaties. The value of native treaties would be shaped
definitively by the creation of a concrete intefaaél rule of law for evaluating and
interpreting reservations.

Professor James L. Brierly, Sir Hersch LauterpaSit,Gerald Fitzmaurice
and Sir Humphrey Waldock were the successive SpRapporteurs appointed to
study not only the Law of Treaties but, more impaotly for focus of this research,
the specific question of reservations. It shoulghbmted out that membership on the
ILC is voluntary and entirely unremunerated witke thxception of costs. Thus,
though there are continuous reports covering the bh Treaties and reservations
within that remit, the nature of the Commission slo®t lend itself to continuous
attention to a subject-matter. Each change in &pdtapporteur brought with it
slight differences in attitude toward reservatiohkeir personal views, as well as
those of the sitting ILC throughout the process,ardent throughout the successive
reports filed on the topic leading up to the adap®f the Vienna Convention on the
Law of Treaties. Despite knowing the final prodwdttheir years of study, the
following examines the approaches of the successpporteurs and their influence
on the Vienna Convention reservations regime.

Following the 1950 UNGA request, the ILC commendexd systematic
review of the practice surrounding reservationsntoltilateral treaties under the
supervision of the initial Special Rapporteur, Byiewho was appointed during the
first session of the ILE° As noted above, the special topic of reservatieitisin the
overall umbrella of the law of treaties was recsgdi prior to the request for a
specific review by the UNGA. The ILC’s study wamiied to multilateral treaties
and to those reservations made at the time of signaratification or accession. In
his first report, Brierly was careful to note thas findings on reservations were
tentative pending the final outcome of the ICJ sdry opinion’* The preliminary
report found an unhelpful ‘lack of unanimi¥y’among treaty law observers and

writers. State practice was also unsettled on th&emand it was noted that the

% Report of the ILC on its First Session 12 April — 9 June 1949Doc. A/CN.4/13 (1949), para. 21.
% Brierly's first report was filed on 6 April 1951 and ti@enocide Opinionwas published the
following month on 28 May.

2L Brierly,Report on Reservations to Multilateral Conventijddsl Doc. A/CN.4/41, reprinted in
ILC Yearbook, Vol. Il, UN Doc. A/ICN.4/SER.A/1951/Add.1 BB (1951 Report on Reservatigns
p. 3, para 8.
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existing UN and Pan-American practices were botheoént growth in light of the
fact that multilateral conventions were a relaveew phenomenon having only
appeared in the latter part of the nineteenth cgntu

Brierly contended that the ILC’s ultimate challenigedeveloping a rule of
general applicability was reconciling the two mairinciples overshadowing the
debate which were the desirability of maintainihg tntegrity of the convention and
the desirability of the widest possible applicatidiHe also noted that ‘[n]o single
rule on the subject of reservations [could] bes§aditory in all cases because treaties
are too diversified in charactéf'Brierly reported that the very nature of some
treaties, such as the UN Charter, would not accodateoreservations at all because
states must become parties on an equal and urigdabgsis while conventions
establishing ‘detailed regulations of a technicalhamanitarian character’ might
allow very narrowly limited reservatiofi3.Thus the Commission report provided
model reservation clauses and also suggested ttlmbvide ‘guidance as to the
practice which should be followed...when the texadfeaty is silent on the subject’
as appropriate in light of the ICJ’s impending dgirr®

After considering the initial ILC report on resetiegas together with
Genocide Opinion the UNGA requested that for future conventiong tdN
Secretary-General should ‘continue to act as depgdn connexion with the deposit
of documents containing reservations or objectiovithout passing upon the legal
effect of such documents’ and then to communich& documents to concerned
states leaving each of them ‘to draw legal consecgs about the reservations, thus
departing from the ILC’s suggestion to retain thB Secretary-General’'s former
practice with minor modifications! In light of this move by the UNGA, the ILC
appears to have grabbed the opportunity to be pveaia its review of reservations
and its subsequent reports indicated a greateh aépéview of the topic.

The ILC’s remit from the UNGA had asked for its omjpin ‘both from the

point of view of codification and from that of therogressive development of

% Brierly, 1951 Report on Reservatigngp. 3-4, paras. 11-13, foreshadowing the integrity versus
universality debate which continues to this day.

% Ibid., p. 4, para. 14.

% |bid., p. 4, para. 15.

% Ibid., p. 4, para. 16.

97 \Waldock,1962 Report on the Law of Treatigs 77.
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international law’ thus, unlike the ICJ, it was nstrictly limited to review of
reservations to the Genocide Convention and the miiesmon therefore felt ‘at
liberty to suggest the practice which it considé}fine most convenient for States to
adopt for the future®® In its 1951 report to the UNGA following the dediy of the
Genocide Opinionthe ILC indicated the difficulty in applying trseibjective ‘object
and purpose test’ created by the majority in @enocide Opiniorand determined
that is was not suitable to apply generally to rfai#tral conventions due largely to
the fact that it was ‘reasonable to assume thattiggaregard the provisions of a
convention as an integral whole, and that a reservado any of them may be
deemed to impair its object and purpoSeThe intrinsically subjective nature of
drawing such distinctions between provisions ofoavention seemed, in 1951, an
insurmountable obstacle to the application of thgect and purpose test to the
Commission with Brierly at the helm of its investign into reservations.

In the early days of the study the ILC proposed temotiating states should

include in the text of a treaty the following infioation:

(a) How and when reservations may be tendered;
(b) Notifications to be made by the depositary as @gaeservations
and objections thereto;
(c) Categories of States entitled to object to resemsat and the
manner in which their consent thereto may be given;
(d) Time limits within which objections are to be made;
(e) Effect of the maintenance of an objection on theigpation in the
convention of the reserving Staf8.
There was a clear desire to put the onus of progidi detailed, treaty-specific
reservation regime on the negotiating states. Nyptisent from the list above was a
facility for evaluating the compatibility of resetwons. This omission reflects the
inexperience of the international legal communitthweservations.
Lauterpacht succeeded Brierly in 1952 with @enocide Opiniorstill fresh
on the mind of the international community. Lautaipts’s primary draft for a

general reservations rule prohibited all reservetiexcept those agreed to by all

o8 Report of the ILC to the UNGA on the work of its third sgs4IN Doc. A/1858, in ILC Yearbook,
vol. II, A/ICN.4/48 (1951) 1951 Report on third sessipmp. 126, para.17.

% |LC, 1951 Report on third sessiop. 128, para. 24.

109 hid., p. 129, para.27.
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parties to the treatf" This rule reflected the preference for integrifyaaconvention
and encapsulated what Lauterpacht viewed as exiktim in light of the Secretary-
General’s practice. However, recognising the IL@k in progressing international
law he included alternative draft rules that ofeeesolution somewhere between the
unanimity rule practiced by the Secretary-Generad ¢he absolute sovereignty
principle advocated by many states. His draft rydesvided greater safeguards
against the misuse of power by states in formujatéservations. These safeguards
were evident in the Pan-American rule and eachaftérpacht’s alternative draft
proposed a tacit acceptance rule whereby a statédvibe deemed to have accepted
the reservation if it had not objected within threenths'®?

Following Lauterpacht’s election to the ICJ, thee@pl Rapporteur mantle
was taken up by Fitzmaurice in 1955. Unable to ntirely common ground across
the work already completed by his predecessordiergéneral topic of the Law of
Treaties, he reviewed the same materials on resemgahat had been utilised before
to develop his own thoughts on the issue. He fipally indicated that the previous
work had been far too general in nature and wouoldsaffice to handle situations
that tended to arise in practit®. Fitzmaurice had previous experience addressing
the reservations issue as the agent for the UKitegdom who submitted its written
statement to the ICJ on legal issues surroundirsgrvations to the Genocide
Convention. The United Kingdom’s position was refél in his initial report which
indicated that as a fundamental rule, reservatstiasild only be allowed if tacitly or
expressly accepted by all interested states andarund circumstances should
reservations pertaining to dispute resolution pdaces be allowedf* Fitzmaurice
also promoted the idea of ‘acquiescersié silenti@ which equated to tacit
acceptance in the absence of an objection withirethmonths of circulating a
reservatiort®® Under his draft articles on reservations an oleatould prevent the
reserving state from becoming a party to the cotiwerunless the reservation was

withdrawn, thus though the time within which a messerving state could object was

191 4. LauterpachtReport on the Law of Treatie§/N Doc. A/CN.4/63 (1953), reprinted in ILC
Yearbook, 1953, Vol. I, UN Doc. A/CN.4/SER.A/1953/Add.1 (1P%B953 Report on the Law of
Treatie$, p. 91 art. 9.

192 | auterpacht1953 Report on the Law of Treatigp. 91-92.

103)C Yearbook, vol. Il, UN Doc. A/CN.4/101 (1956), p. 1@fara 3.

9% |bid., Art. 37(4).

108 pid., p. 115, Art. 39(2).
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shortened an objection had far greater effectnftrice advocated the use of the
ICJ or another named international tribunal as amasef settling differences on the
permissibility of reservations and his draft adg&lprohibited all reservations to
dispute settlement procedurgs.

A key to determining the derivative value of a readon is establishing
what type of treaty is being subjected to the nes@n. Of the Special Rapporteurs,
Fitzmaurice was by far the most concerned with ke of classifying treaties
according to their form, subject matter or objestwall as whether they were law-
making or normativé®’ though his preoccupation seems to have stemmed fiis
micro-analysis of the legality of the object ofreaty. As noted by Fitzmaurice in his
third report on the law of treaties there are tltiferent types of treaties: (1) treaties
made up of reciprocal obligation ‘with rights andbligations for each [state]
involving specific treatment at the hands of andarls each of the others [states]

individually*%®

(reciprocal treaties); (2) treaties made of intg@ehdent obligations
which were non-reciprocal ‘where a fundamental bineaf one of the obligations of
the treaty by one party will justify a corresporgiimon-performance generally by the
other parties® (interdependent treaties); and (3) treaties wharge schedule of
obligations are integral to the agreement and eaiprocal ‘where the force of the
obligation is self-existent, absolute and inhefentach party, and not dependent on
a corresponding performance by the othéfgintegral obligation treaties). Each of
these was further dependent on considerationseofstiibject matter or object and
whether they were law-making or normative. Humayhts treaties today tend to be
characterised as ‘collective interest’ treatiesiclwiwould fall into the final ‘integral
obligation’ category outlined by Fitzmaurice.

Under Fitzmaurice the ILC also began to move awaynfthe idea of a
binding law on treaties as the end product of thary of study dedicated to the

111

subject preferring instead ‘a code of a generakaztar™ which would embody

198 G.G. FitzmauriceReport on the Law of TreatieN Doc. A/CN.4/101 (1956) (1956 Report on
the Law of Treaties), p. 115, art. 37, para. 4.

197 Fitzmaurice 1956 Report on the Law of Treatigs 108, art. 8.

198 G.G. FitzmauriceThird Report on the Law of TreatigdN Doc. A/CN.4/115 (1958)1058 Report
on the Law of Treati@sp. 27, Art. 18, para. 2.

109 Fitzmaurice 1958 Report on the Law of Treatig®p. 27-28, Art. 19.

M0 pid., pp. 27-28, Art. 19.

11\waldock,1962 Report on the Law of Treatigs 29.
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extremely detailed rules addressing every evemyualertaining to the Law of
Treaties. Other changes during Fitzmaurice’s teaar8pecial Rapporteur included a
reversion to the more liberal Pan-American rulenwespect to the juridical effects
of ratifications subject to reservations and thérraftion of reservations as acts
inherent to state sovereignitl?, however, the Commission later changed its mind
under Waldock and in 1962 reported that the Pan+fme rule would not be
suitable for application to multilateral convensogenerally*®

In 1961 Waldock was appointed the fourth (and whatld be final) Special
Rapporteur on the Law of Treaties following Fitzmee's election to the ICJ.
Concurrent with the appointment of Waldock, the Il€parted from the previously
held idea that the Law of Treaties study would c¢oite in merely an expository
statement on the law surrounding treaties and adsteegan to envisage that its
efforts would serve as the basis for a multilatezahvention:** As Waldock
immediately noted in his first report, the topic servations was ‘of special
complexity and difficulty’ as evidenced by the preopation of the ICJ, the ILC, the
UNGA and the OAS with the topic for the previouswa&n years. He also noted that
despite limiting its opinion to the specifics oktenocide Convention, the ICJ had
expressed its general attitude on several issua®usuling reservations in its
Genocide Opiniorand these should be duly considered in the Conmnisswork;

the general points relevant for the present puiposze:

(@) In its treaty relations a State cannot be boundhaut its consent
and consequently no reservation can be effectiagnagany State
without its agreement thereto.

(b) The traditional concept, that no reservation isdvainless it has
been accepted by all the contracting parties witlexeeption, as
would have been required if it had been stated ndurihe
negotiations, is of undisputed value.

(c) Nevertheless, extensive participation in convemtioh the type of
the Genocide Convention has already given risedatgr flexibility
in the international practice concerning multilateconventions, as
manifested by the more general resort to resemngtiihe very great
allowance made for tacit assent to reservationstiamexistence of
practices which, despite the fact that a resemdies been rejected

12)C Yearbook, vol. I, UN Doc. A/CN.4/124 (1959), p. 1 @ra. 49.
3 waldock,1962 Report on the Law of Treatigs 75.
14 bid., pp. 29-30.
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by certain States, go so far as to admit the resgiState as a party
to the conventiowis a visthose States which have accepted it.

(d) In the present state of international practiceaihrot be inferred
from the mere absence of any article providingréservations in a
multilateral convention that the Contracting Statee prohibited
from making certain reservations. The charactea ahultilateral
convention, its purposes, provisions, mode of pmapm and
adoption, are factors which must be consideredeiterdhining, in
the absence of any express provision on the sultfeetpossibility
of making reservations, as well as their validitg &ffect.

(e) The principle of the integrity of the conventionhiesh subjects the
admissibility of a reservation to the express aittassent of all the
contracting parties, does not appear to have lraesformed into a
rule of law. The considerable part which tacit asdeas always
played in estimating the effect which is to be gite reservations
scarcely permits it to be stated that such a ruist® indeed, the
examples of objections made to reservations appdag too rare in
international practice to have given rise to suctule*'®

Using these general principles derived from @&enocide Opiniorand the

vast amount of views accumulated, Waldock quicklyabout the task of finalising a
draft convention on the Law of Treaties that wouldlude default rules for the
interpretation of reservations. The Law of Treat&ady had been continually
sidelined for the previous eleven years due toutgency of other topics being
considered by the ILC. However, in 1962 the firstnprehensive draft convention
was completed. Unfortunately for subsequently deyed human rights treaties,
Waldock departed from Fitzmaurice’s concentrationtioe type of treaty except to
the extent that the final document would addres$y anultilateral treaties

irrespective of whether they were made up of recal, interdependent or integral
obligations and also without taking into accoun¢ tsubject matter or object or

whether they were law-making or normative.

3.1 SIMMARY

The draft articles on reservations ultimately subedi to the UNGA in 1966
addressed reservations in Articles 18 — 22, theptet® text of which can be found
in Annex |. In developing the rules guiding res¢imas, the ILC ultimately

expanded the ICJ’s approach outlined in@enocide Opiniorby taking the Court’s

1% bid., pp. 74-75.
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tiered system under the object and purpose testapptying it toall multilateral
treaties. Thus, the ILC rejected the idea that ghbject-matter or type of treaty
required different considerations and took the detepy opposite view from its
thoughts on the object and purpose test expressetbcade before when it
commenced its review of the law of treaties. Thengfe in the views of the ILC that
resulted in shifts in its approaches over the @uwifsthe study can be attributed to
both the change of rapporteurs and also a changstaie preferencés® The
Commission’s ultimate position specifically ignorede ICJ’s limitation of the
Genocide Opiniorto law-making treaties with a humanitarian subjeeatter. The
next section will introduce the residual reservadioules ultimately adopted as part
of the new convention that would become the unalegovernor of the law of

treaties.

4 THE 1969V IENNA CONVENTION ON THELAW OF TREATIES

The many years of research, analysis and debateénwihe ILC and UNGA
culminated in the 1969 Vienna Convention on the LafvTreatie§'’ (Vienna
Convention) and was followed by the 1978 Vienna \@ortion on Succession of
States in Respect of Treafifsand the 1986 Vienna Convention on the Law of
Treaties between States and International Orgaoizat’. Because the reservations
regime as applied in the context of this reseandjept deals with conventions
between states, the analysis is limited to the 1@@&®na Convention and will not
address any particularities associated with theemlent conventions. To be precise
in defining the parameters of this project, thebpgms associated with reservations
will rarely arise in the context of treaties embiodyreciprocal obligations thus the
treaties in which the gap in the reservation regmenseals itself are those types
embodying non-reciprocal obligations which are ¢gtly social, law-making or
institution building treaties where there are rmghts or obligations owed between
states. Non-reciprocal treaties often include thaloWwing subject-matter:

environmental, human rights, organisational, eteetand generally fall into the

118 Swaine, ‘Reserving’, 314; Redgwell ‘Universality or lgti¢y?, 253.
1171155 UNTS 331, 23 May 1969.

1181946 UNTS 3, 23 Aug. 1978.

19 UN Doc. AICONF.129/15, 21 Mar. 1986 (not yet in force).
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‘integral obligation’ treaty as described by Fitamiae. As noted by the ILC in
numerous reports leading to the development of Wenna Convention, its
application is limited to multilateral treaties. &wise bi-lateral treaty negotiations
operate much like contract negotiations, the defagime of the Vienna Convention
is not necessary, especially in the context ofrvegmns as there is no question as to
whether a reservation has been accepted or notdeeabi-lateral treaty will not be

binding unless the other state party to the traatepts the reservation.

4.1 THE VIENNA CONVENTION RESERVATIONSREGIME

Vienna Convention Articles 19-23 constitute the srodapproach to reservations
under international law and are the rules thattheefocus of this thesis in their
application to reservations to human rights treati€he term ‘modern’ is used
because prior to the adoption of the Vienna Conearthe rules of international law
with respect to reservations were markedly differas discussed in the previous
sections. It is also important to note that thotlghreservations rules are found in a
treaty that does not have universal memberSflighe Vienna Convention is
generally acknowledged as the codification of cwstxy international law governing
treaties** The Convention operates under the presumption‘ahmeaty in force is
binding upon the parties and must be performedchbyntin good faith’ (Article 26).
This presumption is based on the principl@aéta sunt servandahich is a general
principle of international law.

Reservations are generally not prohibited by thenWa Convention—a state
may seek to adjust certain provisions of a treattheir application to itself. This is
often a requirement of a domestic parliament oislagire'?? If a treaty does not
specifically address reservations then the falkbages are the Vienna Convention
articles. Most pertinent to this study are thedwihg articles, but the complete text

of the reservations regime can be found in Annex Il

120 As of Jul. 2011 there were 111 States Parties with Lbgjag the most recent to accede on 22
Dec. 2008, see UN Treaty Collection at http://.te=atin.org.

21\w.A. Schabas, ‘Time for Innovation and Reform’, 46.

122 o Aust, Modern Treaty Law and Practic@d ed. (CUP, Cambridge 2007), pp. 133-34; Swaine,
‘Reserving’, 312; O. Hathaway, ‘Do Human Rights Tiesms Make a Difference?’ (2002) 111 Yale
Law Journal 1935, 1952.
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Article 19 — Formulation of reservations

A State may, when signing, ratifying, acceptingyraping or acceding

to a treaty, formulate a reservation unless:
(@ the reservation is prohibited by the treaty;
(b) the treaty provides that only specified restoves, which do
not include the reservation in question, may be enaor
(c) in cases not falling under sub-paragraphs (@) @), the
reservation is incompatible with the object andpoge of the
treaty.

Article 20 — Acceptance of and objection to restore
1. A reservation expressly authorized by a treagsdnot require any
subsequent acceptance by the other contractingsSuaiess the treaty
SO provides.
2. When it appears from the limited number of tlegotiating States
and the object and purpose of a treaty that théicappn of the treaty
in its entirety between all the parties is an eakoondition of the
consent of each one to be bound by the treatyservation requires
acceptance by all the parties.
3. When a treaty is a constituent instrument of iarernational
organization and unless it otherwise provides samation requires the
acceptance of the competent organ of that orgaoizat
4. In cases not falling under the preceding pamtwand unless the
treaty otherwise provides:
(a) acceptance by another contracting State ofsarvation
constitutes the reserving State a party to theytiearelation to
that other State if or when the treaty is in foi@methose States;
(b) an objection by another contracting State treservation
does not preclude the entry into force of the yreet between
the objecting and reserving States unless a cgnimggntion is
definitely expressed by the objecting State;
(c) an act expressing a State’s consent to be bbyride treaty
and containing a reservation is effective as saoatdeast one
other contracting State has accepted the resemvatio
5. For the purposes of paragraphs 2 and 4 and writes treaty
otherwise provides, a reservation is consideretatee been accepted
by a State if it shall have raised no objectiorih® reservation by the
end of a period of twelve months after it was netifof the reservation
or by the date on which it expressed its conserttedoound by the
treaty, whichever is later.

Article 21 — Legal effects of reservations andlgéotions to
reservations
1. A reservation established with regard to angplagty in accordance
with articles 19, 20 and 23:
(a) modifies for the reserving State in its relaiavith that other
party the provisions of the treaty to which theergation relates
to the extent of the reservation; and
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(b) modifies those provisions to the same extenttliat other
party in its relations with the reserving State.

2. The reservation does not modify the provisiohshe treaty for the

other parties to the treaty inter se.

3. When a State objecting to a reservation hasppodsed the entry into

force of the treaty between itself and the resgr@tate, the provisions

to which the reservation relates do not apply aséen the two States

to the extent of the reservation.

As can be seen from the text of the reservatioles rthe Vienna Convention
is indifferent to particular subdivisions of intational law and creates a ‘one-size-
fits-all' approach for addressing reservationsspecifically ‘attempts to enunciate
principles of treaty law that are applicable totgpes of treaty...and is concerned
primarily with the instrument in which the obligai is expressed, rather than with
the content of those obligation$® This thesis is specifically concerned with the
following aspects of these reservation articleg esthe situation which results once
they have been applied that facilitates the lacunthe law that bears upon the
ultimate answer as to whether the Vienna Conventides adequately govern
reservations to human rights treaties. Article Lflices that a state may generally
formulate a reservation when the reservation isprohibited by the treaty and is
compatible with the object and purpose of the yreBReflecting on the observations
of Ruda’® Redgwell points out that Article 19 is a restraimon state action
because a reservation that is incompatible canaahade® In practice, however,
this view has been less clear-cut than Redgwebmes.

Acceptance of and objection to reservations aregd by Article 20 which
provides that an objection does not preclude entoyforce of the treaty between the
objecting and reserving states unless expresslicatetl by the objecting state
(Article 20(4)(b)). Article 20(5) further notes thanless the treaty provides an
alternative, all reservations will be deemed ae it there are no objections at the
end of twelve months thus incorporating the tacttegptance rule. Article 21 governs

the legal effect of reservations and provides thateservation will modify the

123 M. Craven, ‘Legal Differentiation and the Concept of thentdn Rights Treaty in International
Law’ (2000) 11 EJIL 489, 494.

124 3 M. Ruda, ‘Reservations to Treaties’ (1975-11) 97 Reales cours 146.

125 C. Redgwell, ‘The Law or Reservations in Respect oftiMteral Conventions’ in J.P. Gardner
(ed.),Human Rights as General Norms and a State’s Right to OptR&servations and Objections
to Human Rights ConventiorfBIICL, London 1997), p. 8; see also Hathaway, ‘Do Human Rights
Treaties Make a Difference?’, 1952 et seq.
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relations between the reserving state and the gtaties accepting the reservation to
the extent of the reservation and that the promisitiected by the reservation will

not apply between the reserving state and any tigestate not opposing entry into

force of the treaty between the two, reflecting Baa-American approach.

The reservation articles adopted as part of thenédeConvention made a few
minor grammatical changes to several paragraphsvemdmportant changes to the
text that was proffered by the ILE® Article 20(4)(b) and Article 21(3) each
reversed the presumption of admissibility of a reston by placing the onus on the
non-reserving states to formulate an objectionriepto prevent a state that has
formulated an impermissible reservation from becgra party to the treaty and an
incompatible reservation from being accepted. Thaftdext of Article 20(4)(b)
(draft Article 17(4)(b)) proposed that ‘[a]n objext by another contracting State to a
reservatiorprecludesthe entry into force of the treaty as betweenabjecting and
the reserving States unless a contrary intentiaxpessed by the objecting State’
(emphasis added). The adopted text corresponditiysalraft phrase inserted ‘does
not preclude’ in place of the draft version usipgecludes’. Therefore, a treaty will
automatically enter into effect between reservimgl @bjecting states unless the
objecting state specifically indicates the oppoSit&Similarly, the wording proposed
by draft text of Article 21(3) (draft Article 19(Bjead ‘[w]hen a State objecting to a
reservation agrees to consider the treaty in ftrewgveen itself and the reserving
state, the provisions to which the reservationteslao not apply as between the two
States to the extent of the reservation,” howether adopted text replaced ‘agrees to
consider the treaty in force’ with ‘has not oppo#ieel entry into force’. Both changes
reflect the increasingly liberal view of the growityNGA™® which diverged from
the more conservative ILC though it, too, had rallifjcchanged its reservations
stance over the course of its sixteen year revigws point as to whether a treaty is
in force between two states and the ease with waiokserving state can become a

treaty party is not particularly revolutionary, yéte impact of the reversed

126 see Annex | for th&Revised Draft Articles on the Law of TreatieN Doc. A/CN.4/L.117 and
Add.1, reprinted in ILC Yearbook, Vol. Il, UN Doc. A/ICNSER.A/1966/Add.1 (1966).

127 Discussed in Chapter 3.

128 110 states were represented at the second session of thfdrence on the Law of Treaties
held in Vienna, 9 Apr.- 22 May 1969. S&immary records of the plenary meetings and of the
meetings of the Committee of the Whaled session, UN Doc. A/ICONF.39/11/Add.1 (1969), pp. ix-
XX.
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presumption (in the context of non-reciprocal tiesatvith a human rights focus) and
its facilitation of incompatible reservations awry significant and will be examined
in the following chapters.

The Vienna Convention rules outline the object anuifpose test as an
objective test that must be employed in order toedain the compatibility of a
reservation with Article 19(c). No direct guidanme what entity is to apply the test
is provided by the Vienna Convention rules. ArticB0 and 21 illustrate the options
inter sefor non-reserving states and the legal effects mdservation on the basis of
an acceptance or an objection by another stateeffbets, however, are premised on
the fallacy that only valid reservations will pradusuch an effect. As will be
demonstrated in Chapters Three and Four, this sdsemption has resulted in an
evolution in the rules that may not have been ih¢elnand created a normative gap in
the law related to reservations. Bearing in mirat tho guidance on the application
of the test is provided, it is interesting to nthat states have assumed the role of
final arbiter in light of the concept of objectiotsvalid reservations and thereby,
almost unwittingly, validated the existence of ilareservations as will be

demonstrated in Chapter Three.

4.2 TERMS OFART

As defined by the Vienna Convention, a ‘reservdtisn

[A] unilateral statement, however phrased or nanmeale by a State,
when signing, ratifying, accepting, approving oceding to a treaty,
whereby it purports to exclude or to modify thedkegffect of certain
provisions of the treaty in their application tatiState'*

Seemingly straightforward, this definition encomgess two elements that are

essential to the undertaking of this research.t,Fitse unilateral nature of a

129 The definition of a ‘reservation’ as defined in the 196@nna Convention, Art. 2(1)(d) was
reaffrmed by the ILC as part of text of the guidelinemstituting theGuide to Practice on
Reservations to Treatieguideline 1.1, UN Doc. A/CN.4/L.779 (2011) (Finalized Guidelin&s the
Guide to Practice is meant to serve international orgtoiss as well, the definition is expanded to
include such. Se6uide to Practice on Reservations to Treaties, with comarieatas provisionally
adopted by the ILC at its 62nd session (see UN Doc. A/65/10 (2010)) at
http://untreaty.un.org/ilc/sessions/62/GuidetoPracticeRatiens_commentaries(e).pdf (Draft Guide
to Practice and references to ‘draft guidelines’), conmtary to 1.1. Guideline 1.1.2 of the Finalized
Guidelines clarifies that a reservation may be formdlaie conjunction with any method of
expressing consent so as to rectify the non-exhaustiveoffisted by the Vienna Convention
definition.
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reservation means, just as the term implies, th& in relation only to the state
formulating the reservation that obligations unddreaty will be modified, subject
to the rules of acceptance and objection, notrétyt as a whole. Treaty &% and
ICJ jurisprudencE® outline that states accepting the reservationk alsb benefit
from the reservation in dealings between the résgnand accepting states
commensurate with the traditional concept of remjiy.**? This situation results
from the nature of multipartite treaties and themumeration of reciprocal
obligations and consequential analogy to contraw. | Due to the unique
circumstances of human rights treaties and the fhat the very nature of
multilateral, inter-state treaties does not affoieh-states negotiating power, the
beneficiaries of human rights treaty obligationse ammediately put at a
disadvantage because they cannot counter thesstatalification of obligations.

The second element is that the statement must dmke rm concert with a
state’s consent to be bound to the treaty. Thasath of the state binding itself to the
treaty occurs simultaneously with its reservatidérololigations. The significance of
this point will be discussed in later chapters.

To clarify exactly which reservations perpetuate groblem addressed by
this research it is necessary to illustrate thetkems of reference to reservations in
light of Vienna Convention articlefor without understanding the nuances of the
terminology, which are oftentimes admittedly limgi a technical analysis of treaty
law related to a very fine point of law would be&dered somewhat futile. During its
eighteen year study on ‘Reservations to Treatlesre were exhaustive discussions
within the ILC over the use of terms regarding reatons. While accepting the
original Vienna Convention definition of ‘resenati (discussed above) it was made
clear in the commentary on draft guideline 1.6 thay statement meeting the

definition, whether valid or invalid, permissible imnpermissible, would still retain

13%vjienna Convention, Art. 21(1)(b). See Annex Il for complete.t

131 Norwegian Loans1957 ICJ Reports 9, 6 Jul. 1957, p. 27: ‘The Court consitlatshe Norwegian
Government is entitled, by virtue of the condition ofipeacity, to invoke the reservation contained in
the French Declaration of March 1st, 1949.’

132 See also Finalized Guidelines, guideline 4.2.4 which rsflée principle of reciprocal application
of the effects of reservations.
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the designation of ‘reservatiof®> This is important in that it is necessary for a
statement to be designated a ‘reservation’ as@pdition for the application of the
Vienna Convention reservations regime establishgdAtticles 19-23 or a treaty
specific reservations regime. The designation assarvation has no preconceived
notion of its validity, permissibility or compatiky.

In its re-examination of the Vienna Convention reagons regime, the ILC
revisited the use of ‘formulate’ and ‘make’ andimktely left these terms to be
assessed as they have been throughout the existénte Vienna Convention.
Remaining true to the definition of reservation endArticle 2(1)(d) but
contemplating its examination under Article 19 tates ‘formulates’ a reservation at
the time of signature or instrument ratificationdathis term has no bearing upon
whether it will be otherwise acceptable under thieeo reservations rulesihe
Vienna Convention rules are automatically engaded treaty is silent as to the
ability to formulate reservations. Therefore, thesignation as a reservation must
occur before a decision can be taken as to ‘whdtlewralid, that its legal scope can
be evaluated and its effect can be determiiédhder Articles 19-23.

A reservation is ‘established’ or ‘made’ for purpesof Vienna Convention
Article 21, thus inducing a legal effect, if threenditions are met: (1) it must meet
the conditions of formal validity as set out in W& Convention Article 23; (2) it
must be permissible pursuant to Article 19; andif{3hust have been accepted by
another Contracting Stat& Thus, ‘established’ or ‘made’ reservations areidvyal
permissible and accepted. A notable problem witaldished or made reservations
is that condition number two requires a definitaresswer and condition three can be
satisfied by silence. Thus from the outset of tkservation question there are
shortcomings with the ILC terminology.

Once a statement has been identified as a resmry#tie next step toward its

establishment is to then determine whether thervagen is ‘valid’. There was

133 A. Pellet, Tenth report on reservations to treatié$N Doc. A/CN.4/558 (2005)Tenth report on
reservationy p.2, para. 3; see also J. Rainne, ‘Elements of NoRdactice 2004: The Nordic
Countries in Co-ordination’ (2006) 75 Nordic Journal of In&gional Law 121, 134.

134 Draft Guide to Practice, guideline 1.6, commentary, pdrs&See previous reports: Pell@enth
report on reservationsp.2, para. 3, recalling his observations in ILC Yearbook 1968, (Part
Two), pp. 133-34, para. 3 of the commentary; ILC Yearbook 19818 |IvPart Two), para. 3 of the
Third Report UN Doc. A/CN.4/491/Add.3 (1998), paras. 158, 179.

135 LC Yearbook 2010, UN Doc. A/65/10 (2010), ch. IV, par8; dee, also, Guide to Practice, 3.1,
commentary para. 6, and 4.1.
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debate within the ILC regarding the use of ‘impesible’ or ‘permissible’ to
characterise reservations examined under the Vi€loravention due to a concern
that the term ‘impermissible’ could be interprei@sl leading to the author state’s
responsibility as contemplated by the draft aricten the state responsibility for
internationally wrongful acts®*® In 2005 the Special Rapporteur opted to use the
terms ‘invalid’ or ‘valid’ in lieu of ‘impermissi®’ or ‘permissible’ to discuss the
viability of reservations formulated and examineder the Vienna Convention rules
and it is the perceived neutrality of ‘valid’ thedrried through to the final Guide to
Practice’™®’ Validity is the objective standard of assessmentt@swhether a
formulated statement is in fact a reservation pamsuo the definition found in
Vienna Convention Article 2(1)(d). Validity/invalty/valid/invalid are the terms
adopted by the ILC to:

...describe the intellectual operation consistingl&ermining whether

a unilateral statement made by a State ... and piimgao exclude or

modify the legal effect of certain provisions ofethreaty in their

application to that State ... was capable of prodydhe effects

attached in principle to the formulation of a resgion*®
The Vienna Convention operates from a presumptiahdll formulated reservations
are valid™*° validity of a reservation depends on whether tis§ias the procedural
conditions stipulated by Articles 21(1) and 23 @ndjenerally a non-issue as these
preconditions are overseen by treaty depositanésnat subject to the will of other
states. For a reservation to be valid it must b&spermissible under Article 19.

The permissibility test includes evaluating theergation under 19 (a), (b)
and (c) as applicabf® This is the basis of the flexible Vienna Conventio

reservations systefi Most pertinent to the present research is therméation of

138 |LC Yearbook 2002, UN Doc. A/57/10 (2002), p. 114, para. 7eB@&knth report on reservations
paras. 1-9; Draft Guide to Practice, guideline 1.6, contamgn para. 2 and guideline 2.1.8,
commentary, para. 7. The terms ‘admissible’ anddmissible’ induced equal debate over the
assumption of the engagement of state responsibility, skxt, Fenth report on reservationp. 3,-4,
paras. 5, 7.

137 pellet, Tenth report on reservationg. 4, para. 8; Draft Guide to Practice, guideline 1.6,
commentary, para. 2.

138 |LC Yearbook 2006UN Doc.A/61/10 (2006), p. 324, para. (2) of the general intradndo Part

3 of the Draft Guide to Practice.

139 Draft Guide to Practice, 3.1, commentary para. 5.

149 hid., 3.1.3 and commentary.

141 pid., 3.1.3, commentary paras. 2, 3.
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compatibility pursuant to Article 19(c). A resengat must be compatible with
Article 19(c) in order to be permissible. This isid even if the reservation is
permissible with respect to Articles 19(a) or (Bjhus, if a reservation is
incompatible with 19(c), it will be impermissiblend arguably, without legal
effect*?

In the literature on reservations the teramsnissible, permissibland valid
have all been used to describe those reservatiwas are not prohibited by a
convention (Article 19(a)) or are not out-with thabject-matter of those specifically
permitted by a convention (Article 19(b)). Convdysénadmissible impermissible
and invalid have each been used to designate reservationwultded when a
convention specifically prohibits reservations fstibp or where the reservation is
outside the scope of those that are allowed byctheention and arper sevoid.
The reservations encompassed by paragraphs (afbarad Article 19 are not the
focus of this research therefore it will not addrgmtential validity issues of
reservations formulated under these circumstanees though the clarity of these
rules is open to discussion as noted by Pffet.

It is Article 19(c) where the legal impasse pessishen there is a reservation
to a non-reciprocal obligation that is deemed pssible by some states and
impermissible by others as there is no definitectiion as to whether it will create
the intended legal effect nor will there be corem®insequences as to what happens
to the reservation. Reservations that are comhtfalith the object and purpose
test are permissibland therefore the termedmissible, permissibland valid have
been used by various authors to describe thesevagisms. Those reservations that
do not overcome the test amcompatibleand therefore have been described as
inadmissible, impermissibler invalid. For the purposes of this research, the terms
‘permissible/impermissible’ or ‘compatible’/‘incomafible’ will be used to the extent
possible when discussing reservations formulatedesxamined under Article 19(c).

Clearly there will be many references to other wopkiblished prior to the ILC’s

142 This is a contested point. Not all observers are conviinedhe automatic nullity of an
impermissible reservation, see, J. Klabbers, ‘Acceptie Unacceptable? A New Nordic Approach to
Reservations to Multilateral Treaties’ (2000) 69 Nordic dalbof International Law 179; compare
with D.W. Bowett, ‘Reservations to Non-Restricted Materal Treaties’ (1976-77) 48 BYBIL 67.

143 pellet, Tenth report on reservationpp. 10-24.

144:Compatible’ is a term derived directly from Viennar@ention, Art. 19(c).
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decision on terminology to be used in the GuidePtactice on Reservations to
Treaties, however, where possible terms will camfdo the terms indicated but no
assumption as to legal effects should be derivéesarexpressly stated.

In the context of reservations to human rights tiesait is not only
reservations that are incompatible with Article 9¢that lead to normative
ambiguity. Sweeping reservations and reservatiortaclw subordinate treaty
obligations to domestic law also cause incohereincéhe treaty system. These
reservations are generally challenged on the ldisiscompatibility with Article 19
due to the imprecise reference to domestic laws@&hgpes of reservations will be
referred to under the umbrella of ‘invalid’ resdigas as necessary. To keep
terminology in line with the current ILC positiothroughout this work the term
formulate and its derivatives will be used to identify amservation regardless of
this author’s preliminary thoughts on validigystablishedbr madewill be used if the
reservation is deemed valid and has been acceptedme form, a topic that will
receive much attention in subsequent chapters duéssues surrounding the
permissibility of reservations under Article 19¢tjus the use of ‘valid’ will not
necessarily imply that the reservation is permissitue to the inconclusiveness

surrounding this test.

4.3  OrHERPOINTS OFNOTE REGARDING THEVIENNA CONVENTION
4.3.1 UNSECRETARY-GENERAL AS DEPOSITARY
As noted previously, prior to théenocide Opinionthe presumption exercised by
the UN Secretary-General was that reservations wetallowed unless there were
specific references to them in the text of a tremtyvhere all previously ratifying
parties accepted the proposed reservation. Bydimgyua default reservations regime
to accommodate reservations made in the absentreatf-specific guidelines, the
Vienna Convention effectively reversed the presiomgf>

As depositary, the Secretary-General should altbes provisions of the
specific treaty to guide his acceptance of an umsémt of ratification, such as if all
reservations are prohibited or specific reservatiame allowed?® however in

practice these are not the instances which imglita default reservations regime.

145 pellet, Tenth report on reservationp. 5, para. 10.
146 Aust, Modern Treaty Lawp. 157.
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Where the reservations are specifically addresyeal fbeaty, the Secretary-General
will allow the pertinent provisions to guide hisaptice!*’ A more stringent practice
is set forth in theSummary of Practiceof the Secretary-General whereby the
Secretariat will not accept (not allow deposit bk tinstrument containing the
reservation) nor transmit any reservation to statsies if the treaty forbids any
reservation or if the reservation has been madérargnto a specific prohibition
against reservations but there mustdrena facie evidence that the reservation
specifically contravenes such a treaty-specifie Hf

It is treaties without a specific reservations fsmn that create uncertainty
and as recently as 1999 the Secretary-General ignedtwhether it behoved the
office to follow the ‘flexible’ system over a morkigid’ system’*® Though
technically the Secretary-General could questiompl@mnce of a reservation with
the object and purpose test the reality is thaésthave objected to this as a function
of the depositary therefore the common practidhas all reservations are forwarded
to states parties with no preliminary determinatmincompatibility or comment
except as noted abo@r@.Though not necessary to evaluate for the purpokéss
research, it is interesting to note that Secre@eperal also seems to disregard the
twelve-month time limit imposed by Vienna ConventiArticle 20(5) on objections
to reservations and continues to circulate thogectibns made even after the time
limit, though calling them ‘communication§’! As noted by Swaine, this questions
whether a lack of objection within the time lim& no more than a presumption of
acceptance rather than actual acceptaticéhe Secretary-General also generally
ignores the possibility that a potentially impersilide reservation could negate the
reserving state’s consent to be bound and whatetfiest might have on the entry

into force of a treaty>® The possibility of consent to be bound to the tirdzeing

147 UN Secretary-General, UN Doc. ST/LEG/7/Rev.1 (1999), 94i@9-96;

148 bid., paras. 191-93.

149 |bid., paras. 165-167. For an overview of recent practee P.T.B. Kohona, ‘Some Notable
Developments in the Practice of the UN Secretary-Gérees Depositary of Multilateral Treaties:
Reservations and Declarations’ (2005) 99 AJIL 433.

150 Aust, Modern Treaty Lawp. 158.

51 See UN Secretary-General, UN Doc. ST/LEG/7/Rev.1 (1,99919, para. 167.

152 Swaine, ‘Reserving’, 319, relying on F. HorReservations and Interpretive Declarations to
Multilateral Treaties(North-Holland, Amsterdam 1988).

153 Aust, Modern Treaty Lawp. 158
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voided upon the determination that a reservationvalid is another issue avoided

by the Secretary-General.

4.3.2 HRESERVATIONS BY ANOTHER NAME

In addition to reservations states will often dttadeclarations’, ‘understandings’ or
‘explanations’ to their instruments of ratificatiorhese sometimes complex
statements do have a legitimate legal purpose amdtypically meant to be
statements of clarification or explain the stataiserpretation of the pertinent
provision though they may amount to a reservafiting statement modifies the legal
effect of the treaty in its application to thattstgArticle 2(1)(d)—definition of a
reservation}> States often have political reasons for not rafgrto a statement
attached to its instrument of ratification as aé&eation’,**® which is why the key to
determining whether a statement is a reservationa ogenuine interpretative
declaration®’ understanding or explanation is to examine thestamce. These
statements by another name that result in a res@mvan practice are sometimes
referred to as ‘disguised reservation’ or a ‘quedifinterpretative declaratiof®
Rather than parsing the legal nomenclature of @dai statements, using the
ordinary rules of interpretation this research &®=ion the substantive content and
effect of unilateral statements that alter thegailons of states when acceding to or
ratifying a treaty and will collectively refer thiése statements as ‘reservations’ in

keeping with the Vienna Convention definition.

4.3.3 [DEROGATION
‘Derogation’ is a term of art and effectively redeto a legal manoeuvre by a state

seeking to suspend its obligations once a treadiresady in force between states

154 1bid., p.129; C. Redgwell, ‘Reservations to Treaties &hanan Rights Committee General
Comment No. 24(52)' (1997) 46 ICLQ 390, 410.

155 See M. Coccia, ‘Reservations to Multilateral Treston Human Rights’ (1985) 15 California
Western International Law Journal 1, 10.

156 R.St.J. Macdonald, ‘Reservations under the European Corwesttidiuman Rights’ (1988) 21
Revue belge de droit international 429, 439.

%7 The ILC addresses the distinction between a reservatioraa interpretative declaration in the
Finalized Guidelines, guidelines 1.2 and 1.3.

%8 See generally, D.M. McRae, ‘The Legal Effect of Iptetative Declarations’ (1978) 49 BYBIL
155.
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parties®® due to an extreme situation within its bordershsag a national emergency.
Derogation is a matter of treaty interpretation @nelre is no test to determine at
what point the threshold necessary to warrant dgiag is met. In the UN human
rights treaty system states appear to have an terddt right to decide what
constitutes an emergency for purposes of derogalibare are no specific articles
governing derogation in the Vienna Convention. HeoeveArticles 41 (modification
between certain parties) and 53 (peremptory nodosjnention derogation though
the more pertinent articles are Articles 57 (susmen of treaty obligations), 61
(supervening impossibility of performance) and 6finamental change of
circumstances). Derogation is mentioned here becthesact of derogation suffers a
similar predicament to that of reservations in th&tre is no defined mechanism for
review for determination as to whether derogat®miilawful under a treafy® In
fact, at least one Special Rapporteur on the Lalweéaties, Fitzmaurice, considered
derogation as an integral part to determining dyxaathat constituted a

reservationt®!

5 FNAL OBSERVATIONS
Because all domestic ‘legal systems correspondotoesextent to the prevailing

162 there is a valid and

climate of opinion in the society in which they ope
essential role played by reservations in ordergimrernments to participate in the
international arena which is increasingly regulagdreaties. It might even be said
that reservations are an absolute necessity in ntiodtilateral treaty process.
However, the reservations regime that exists taday built upon a series of missed
opportunities to provide greater guidance to fed# the appropriate use of
reservations. Employing one general rule to eveltr#aties of all types fails to take
into account the nuances between different typesudfilateral treaties.

The ICJ played a seminal role in establishing tbheent regime with its

introduction of the arbitrary object and purposst i@ theGenocide OpinionThis

159 A Aust,Handbook on International Lav2d ed (CUP, Cambridge 2010), pp. 228.

160 5ee generally R. Higgins, ‘Derogations under Human Rightsti€g (1976-77) 48 BYBIL 281.
161 Fitzmaurice 1956 Report on the Law of Treatigs115-16, Art. 37, para. 1 and Art. 40.

162 3 F. Murphy,The United States and the Rule of Law in International Aff@tsP, Cambridge
2004), p. 71, quoting M. Akehursh Modern Introduction to International Lavéth ed. (Allen and
Unwin, London 1984), p. 8.
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test was all but absent from ILC reports during ykars that it studied the Law of
Treaties with the exception of the concluding répounder the final Special

Rapporteur, Waldock. Notwithstanding, the objed parpose test ultimately played
a pivotal role in the draft reservation articleattivere submitted as part of what
would become the Vienna Convention on the Law dafalies. Unfortunately, the

application and effects of the test were not camthto their logical end and this
created a lacuna in the rules governing resenmtionthe next chapter the Vienna
Convention rules are examined specifically in thegdplication to non-reciprocal,

normative treaties that were developed as patiefiN human rights treaty regime
in order to determine whether this regime adequagelerns reservations to human

rights treaties.

81

www.manaraa.com



CHAPTER THREE
RESERVATIONS IN PRACTICE

The previous chapter introduced the rules whichagmicable to reservations to all
multilateral treaties, including human rights treat The current chapter serves to
illuminate the uncertainty surrounding the applimatof these rules to the core UN
human rights treaties. Specifically it will examideferent types of reservations and
the response to each in light of the applicatiothef default reservations regime in
order to assess whether the Vienna Convention atiglgjugoverns reservations to
human rights treaties. Applying the Vienna Convamtiules to the different types of
commonly made reservations to human rights treatiesals that in many instances
there is no clear legal effect and no consequerme af determination of
impermissibility, both essential issues in pursfiian answer to the primary research
guestion: does the Vienna Convention adequatelyemoveservations to human
rights treaties?

Many commentators have declared that reservatimna aecessary evil and
one that the human rights movement must learn twemcas at least treaty
membership brings many countries into the fold thatild otherwise be out-with
any margin of accountability for human rights potien However, this view fails
to consider the reality that many states, even wéhty ratification, remain largely
outwith the accountability regime specifically digereservations. To appreciate the
magnitude of the systematic problems associatelul igtervations it is necessary to
examine not only the number of reservations madeatso, and arguably more
importantly, the types of reservations being madany reservations currently in
place are phrased so that the extent of a stabe'snitment is entirely unable to be

ascertained.

L A. Seibert-Fohr, ‘The Potentials of the Vienna ConventionhenLiaw of Treaties with Respect to
Reservations to Human Rights Treaties’ in I. Ziemel.)( Reservations to Human Rights Treaties
and the Vienna Convention Regime: Conflict, Harmony or Rd@timn (Martinus Nijhoff,
Lieden/Boston 2004); M. Morris, ‘Few Reservations aboueRedions’ (2000) 1 Chicago Journal of
International Law 341; J. McBride, ‘Reservations and @apacity to Implement Human Rights
Treaties’ in J.P. Gardner (edhluman Rights as General Norms and a State’s Right to Opt Out:
Reservations and Objections to Human Rights ConvenfiiSL, London 1997).
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Despite declarations that human rights are ‘unaldersndivisible and
interdependent and interrelatéd cannot be claimed that all provisions of human
rights treaties carry the same weight, which wasi@mary contention in the ICJ’'s
Genocide Opiniorl However, there is a strong argument that in otderccomplish
the goal of a human rights treaty there must beemmiite to a large number of
separate provisions and a reservation to even Pt @bligations might thwart this
goal’ Before a reservation can be evaluated it is esde¢atdetermine the nature of
the right protected and the extent to which thisigaltion of protection may be
altered by a reservation. Once the right affecteddtermined, the most obvious
problematic situation is where a reservation isaitje contrary to the object and
purpose of the related convention. No less trodnhes are reservations which are
sweeping or generally cite the incompatibility o€ertain obligation with domestic
law and/or custom. Additionally, as indicated inapter Two, specifically indicated
‘declarations’ will often actually be disguised eemtions, which adds a further
layer of jargon through which reservations mustdssessed. Thus reservations
practice must be concerned with the rights subjecthe reservation and the
formulation of the reservation, as well as the legéect of a determination on the
permissibility of a reservation which will be adsised in Chapter Five.

The first section of this chapter introduces theoss types of rights set forth
in human rights treaties and is followed by an gsialof different reservations and
how they affect these rights. The third sectionvygtes a brief overview of the
reservations attached to the core human rightsigeaSection four considers the
sovereignty conundrum which bears on the effecineélid reservations. For the

purposes of developing the primary research questiddressed by this thesis,

% See, for example, Vienna Declaration and Programme obmdtiN World Conference on Human
Rights, UN Doc. A/CONF.157/23 (1993), Art. 5.

% See, generallyReservations to the Convention on the Prevention and Punishmém 6fime of
Genocide Advisory Opinion, 1951 ICJ Reports 15, 28 May 196&rtocide Opinion)P.-H. Imbert,
‘Reservations and Human Rights Conventions’ (1981) 6 Human RighitsviR28, 28.

* F. HampsonSpecific Human Rights Issues, Reservations to Human RiggateE, Final working
paper, UN Doc. E/CN.4/Sub.2/2004/42 (2002004 Final working pap@r para. 50.

> The ILC has suggested that no less than one-third of ‘ietipre declarations’ were actually
disguised reservations. See ILC Yearbook 1995, UN Doc. A/50/205f1 para. 447, but has
attempted to clarify the distinction between reservatiodsiterpretative declarations in its Guide to
Practice, se®Reservations to Treaties, Text and title of the draftejiids constituting the Guide to
Practice on Reservations to treatietN Doc. A/CN.4/L.779 (2011) (Finalized Guidelines),
guidelines 1.2 and 1.3.
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particular attention in this chapter is paid to evhtypes of reservations violate the
Vienna Convention and whether the rules providality with respect to an invalid

reservation?

1 GENERAL HUMAN RIGHTS OBLIGATIONS AND PROTECTIONS

Inherent in the international human rights regimenilevel of flexibility which is
necessary so that the expression of rights canubeessfully integrated into the
various structures of government and society. Raitiog of this flexibility is
typically expressed by permissible limitations ights, protections and freedoms as
set forth by the wording of the obligation or thesance of wording indicating
restrictions may be made. The majority of right®tections and freedoms found in
human rights treaties fall into this category ohgel human rights. Thus they will
be susceptible to limitation pursuant to the dorodatvs of the state party as long as
the general object and purpose of the treaty iscontravened and the limitation is
no greater than necessary. Additionally, thesetsighay be subject to derogation
during states of emergency that threaten the fifa aation and they may be the
subject of a reservation.

There is a great deal of overlap among the coegié®with respect to a large
number of rights. This is no doubt a reflectiontieé overlapping and interrelated
characteristics of human rights as envisioned byuhiversal Declaration on Human
Rights. Non-discrimination and equal recognitioriobe the law are threaded into
the text of each of the treaties. Equality betweem and women was established as
a free-standing international right by the ICCPR,well as ICESCR, many years
prior to the conclusion of CEDAW. Freedom fromttwe, in addition to being a
peremptory norm enshrined in customary internatitaa, is a recurring obligation
and is protected not only by the CAT but also b RR Article 7, CRC Atrticle 37,
CRPD Article 15, and ICRMW Atrticle 10. Protectiof thhe freedoms of thought
conscience and religion are found in CERD Artic(giih ICCPR Article 18 and
ICRMW Article 12. Though these are just a few df tights repeatedly appearing in
the core treaties, the message is clear: humatsra@pnsiderations permeate every

aspect of governance.
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In many instances it is not enough for the stateefeain from violating a
right. It must also actively work to imbed humaghtis obligations into domestic law
and prevent third parties from violating these t$giT his idea is typically referred to
as the difference between positive and negativigiatinbns of the state and this idea,
as well as the fact that obligations are imposedtates, not individuals, must be
recognised. A positive obligation will require tbiate to take action with a statement
framed similar to the following: ‘State parties Breccord to women equality with
men before the law’ (CEDAW Article 15(1)). Thusstincumbent on State Parties to
take action, most likely in the form of introduciog repealing legislative measures,
to ensure equality among the sexes. Alternativgelyegative obligation will mandate
that a state refrain from engaging in certain b&hay for example: State parties
shall ensure that: (a) No child shall be subjettetbrture or other cruel, inhuman or
degrading treatment or punishment’ (CRC Article.3fe state in this example must
not engage in behaviour amounting to that whiclprishibited and it must also
prevent third parties from engaging in such behavi®kecognising the difference
between positive and negative obligations owedHgy dtate reinforces the reality
that states must be proactive in preventing vioietion both the public and the

private levef

1.1  NON-GENERAL HUMAN RIGHTS

There are several ways to classify rights set forthuman rights treaties. The ICJ
initiated the idea that all rights were not equathe 1951Genocide Opiniorwhen
contemplating reservations to obligations underGleaocide Convention. The Court

ultimately determined that rights could be classifas major or mindrAs indicated

® See, for example, the discussion by the CAT Commit&eneral Comment No., N Doc.
CAT/CIGC/2 (2008), para. 15: ‘The Convention imposes obligatmnsState parties and not on
individuals. States bear international responsibildy the acts and omissions of their officials and
others, including agents, private contractors, and others aotof§icial capacity or acting on behalf
of the State, in conjunction with the State, under itsation or control, or otherwise under colour of
law. Accordingly, each State Party should prohibit, prewect redress torture and ill-treatment in all
contexts of custody or control, for example, in prisonspitals, schools, institutions that engage in
the care of children, the aged, the mentally ill oalied, in military service, and other institutions as
well as contexts where the failure of the State torwetee encourages and enhances the danger of
privately inflicted harm. The Convention does not, howewerit the international responsibility that
States or individuals can incur for perpetrating toraud ill-treatment under international customary
law and other treaties.’

" Chapter 2, section 2.
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previously in Chapter Two, this distinction was won@ant with respect to
reservations for the simple fact that major rightsre those against which no
reservation could be made. However, as further nunggts treaties were concluded
the simplicity of this two-tiered distinction deegled in response to tl@enocide
Opinion proved untenable.

Rights, protections and freedoms are expressegamdiently and, also, as
inter-related, tangible obligations. While it isvidus that there are a number of
stand-alone rights that could be termed ‘major’ anthor’, a much more attractive
method of distinction lays in categorising by tlaure of the potential limitations. It
is by assessing this potential that the signifieaaotthe right can be framed within
the reservations debate. Absolute rights and noogaéle rights, and the variations
within both categories, provide important points reference against which the

validity of reservations can be measured.

1.2  ABSOLUTERIGHTS

As with all legal writing, each word of a humanhig treaty is carefully chosen in
order to convey a certain legal meaning. The fiéigbfound in general human
rights obligations does not, however, extend torigits. There are certain rights
which states may not limit in any way, make reseoves which would vitiate the
right, nor from which they may derogate even intatesof emergency. It is these
‘absolute® rights that citizens of the world rely upon in émof peace and, more
importantly, in times of crisis. The key to assegswhether a right is absolute is
found in the wording as it will be phrased so tiawill be incapable of being
interpreted in a way that allows any limitation npthe right! ICCPR Article 8
presents a definitive example of an absolute righth which there is no deviation
allowed in any form whether by reservation or detam: ‘No one shall be held in
slavery; slavery and the slave-trade in all theimfs shall be prohibited® The

wording leaves no room for alternative interpretatand it is clear that slavery in

8 Many commentators also refer to these as fundament#s tigh for the sake of clarity and to avoid
confusion with preconceived notions based on the ideaathdtuman rights are fundamental this
category of rights will be discussed as ‘absolute’ rights

® A. Conte and R. Burchillpefining Civil and Political Rights: the Jurisprudence of tbeited
Nations Human Rights Committ@el ed. (Ashgate Publishing, Surry, UK 2009), p. 41.

0 This prohibition is also found in ICRMW Art. 11.
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any form is prohibited. The same conclusion mustifaevn from the wording of the
positive obligation found in ICCPR Article 16 whignovides that ‘[e]veryone shall
have the right to recognition everywhere as a petsfore the law.” ICCPR State
Parties are therefore obligated to ensure thgieaons are given legal recognition.
Absolute rights are most prominent within the ICCBRt there is no lack of
examples in other conventioffs.

In General Comment No. @ 2008, the CAT Committee, the treaty body
which oversees the CAT, addressed several issgesding the implementation of
the CAT including the status of the absolute rigptstected by Article 2, the
positive obligation on states to prevent torture] Article 16, the positive obligation
to prevent cruel, inhuman or degrading treatmenpumishment. The Committee
reiterated that the CAT specifies that there arecinoumstances, no matter how
exceptional or exigent, which will justify the usé torture, including a state of
emergency or a state of war, and that torture neasgmnbe used to protect the public
safety or avert emergenci€sLargely inspired by the treatment of individuals
pursuant to post-11 September 2001 anti-terrorissasures, the CAT Committee
left no room for movement on the issue of this &idsoright by unambiguously
stating that torture can never be employed evahefaim is to prevent a terrorist
inspired catastrophe. Whether in regard to the CA#&l¥ ICCPR or another
convention, absolute rights as set forth in humats treaties may not be

compromised for any reason.

1.3  NON-DEROGABLERIGHTS

A non-derogable right must be distinguished fromaasolute right. Non-derogable
rights may not besuspendedh any situation, including states of emergenbpugh
certain non-derogable rights may Ibeited by law in some circumstances when it is
necessary to protect other members of societyeolifdhof a nation. It must be noted
that absolute rights are also non-derogable buinhatesubject to limitation. In the
instance that a right is termed non-derogable bay fre subject to limitation, the
term may seem somewhat a misnomer; however, thedght may not be suspended

and the limitations must be included in any noti¢elerogation filed with the UN

™ Further examples include CRPD, Art. 15; CAT, Art. 2@RC, Art. 37; ICCPR, Arts. 15, 16.
2 UN Doc. CAT/C/GC/2 (2008), para. 5.
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Secretary-General, the depositary for all of theedwman rights treaties. The core
treaties will often indicate non-derogable rightghim one of the treaty articles as
exemplified by ICCPR Article 4(2) which specifiegjlet non-derogable obligations
under that covenant.Other treaties also contain these provisions getesgive far

less guidance regarding derogation, such as ICER@GE&e 5(2) which provides:

No restriction upon or derogation from any of tkedamental human
rights recognized or existing in any country intw of law,
conventions, regulations or custom shall be adohitie the pretext that
the present Covenant does not recognize such ghkst it recognizes
them to a lesser extent.

Not all of the core treaties include a derogatioovision thus those which are silent
on the issue, such as CRC and CEDAW, must resorVigmna Convention
provisions* and address the topic as necessary on a cases®ybaais. Due to the
nature of these rights they are most often theestilgf complaints.

Outwith the treaty texts themselves the conceptasf-derogable rights was
tackled by the 1984 Siracusa Principfeand though they primarily addressed rights
protected by the ICCPR the general idea is easilysterable to each of the core

treaties. In part, the Siracusa Principles outlithexdbasic non-derogable rights:

No State Party shall, even in time of emergencgataning the life of
the nation, derogate from the Covenant's guaramtet right to life;
freedom from torture, cruel, inhuman or degradingatment or
punishment, and from medical or scientific expentagon without
free consent; freedom from slavery or involuntagyvgude; the right
not to be imprisoned for contractual debt; the tright to be convicted
or sentenced to a heavier penalty by virtue ofoesttive criminal
legislation; the right to recognition as a persafobe the law; and
freedom of thought, conscience and religion. Theghts are not
derogable under any conditions even for the asbepigrpose of
preserving the life of the natioff.

3 No derogation is permitted from Arts. 6, 7, 8(1), 8(2), 15, 16 or 18.

4 Vienna Convention Arts. 41 (modification between certainiggjrtand 53 (peremptory norms)

specifically mention derogation, however, more pertiraatitles are Arts. 57 (suspension of treaty
obligations), 61 (supervening impossibility of performan@)d 62 (fundamental change of

circumstances).

15 Siracusa Principles on the Limitation and DerogatiorviBimns in the International Covenant on
Civil and Palitical Rights, UN Doc. E/CN.4/1985/4 (1984) Arne

18 bid., para. 58.
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A further attempt to clarify the concept of non-algable rights was made by
the CAT Committee in 2008 in the aforementioi&eheral Comment No. @bove,
section 1.2). Though the CAT contains no deroggti@vision, the CAT Committee
took up the non-derogation issue declaring the denogable status of Article 2
(prohibition against torture, which is also an dbsoright), Article 15 (prohibiting
confessions extracted by torture from being adwehitte evidence, except against the
torturer) and Article 16 (the positive obligatioo fprevent cruel, inhuman or
degrading treatment or punishmeHt)The Committee’s main emphasis was that
certain rights, no matter what the situation or ¢bet, were not to be trodden upon
and, therefore, were non-derogable.

On the relationship between non-derogable obligatend reservations it has
been viewed as ‘reasonable to assume...that if déoogaare not permitted,
reservations are not permitted eith€riowever, this has not proved to be the case in
practice and it cannot be said that ‘reservatiaespsohibitedbecausederogations
from the article in question are not permitt€dinless a treaty specifically indicates
such a rule. In her report on reservations to hungnts treaties, Hampson concedes
that equating non-derogable rights to non-reseevablights is an
‘oversimplification’?® The fact that a right may be non-derogable atare will not
necessarily preclude a reservation to the appbioaif the right.

In 1983, the Inter-American Court of Human Righpgsned that a reservation
that would suspend a non-derogable fundamentali mgist be deemed incompatible
with the American Convention on Human Rights yatahceded that restrictions to
non-derogable fundamental rights would not necédgdail the object and purpose
test?* Where a derogation provision exists it will be mant to determine whether
the obligations indicated as non-derogable areltapaf limitation. Non-derogable

rights which may not be limited will include absturights that may also be

" UN Doc. CAT/C/IGC/2 (2008), para. 6.

8 Imbert, ‘Reservations and Human Rights Conventiddis!,Imbert ultimately rejects the automatic
correlation between non-derogability and incompatibility, sse note.

9 |bid., 32(emphasis original).

20 Hampson2004 Final working papemara. 52.

%1 Restrictions on the Death Penalty (Articles 4(2) andd@}he American Convention on Human
Rights),Advisory Opinion, OC-3/83 (8 Sept. 1983), IACtHR (Ser.N9. 3 (1983), para. 61.
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peremptory norm&’ such as the prohibition against slavery, whileeotfights, such
as the right to lifé protected by ICCPR Article 6, will be susceptikdelimitation
during states of emergency despite being non-dbtega

Limitations contemplated during derogation from eeaty must be
distinguished from those limitations already allowmursuant to conditions set forth
in an article. InGeneral Comment No. 28e Human Rights Committee (HRC), the
treaty body which oversees the ICCPR, noted theitapce of recognising the two
distinct concepts involved in a limitation pursudatderogation and a limitation
pursuant to normal implementation of an obligafibirticle 18 of the ICCPR
illustrates the point in paragraph 3 which indisatkeat the non-derogable right to
freedom of thought, conscience and religion mayiléed by law as necessary to
protect the public and the freedom of others attang; however, in the event of a
state of emergency, this particular right may be slbject of further limitations
though it cannot be discarded entirely. Thus, praclaimed and recognised state of
emergency, the derogating state may place resmiktupon a non-derogable right
but only as far as necessary and in proportioheoekigencies of the situation when
the right is not also an absolute right. It is tlilsa of proportionality, an all but
unchecked limitation, which has given the HRC pansmany instances where past
derogations have been irreconcilable to the circantes and this has been noted in
their views and observations on State Parties’rtep&egardless of the limitations
or the proportionality factor, the HRC has stressealt the primary goal of a
derogating state should be the ‘restoration ofatesbf normalcy where full respect
for the Covenant can again be secuféd 'goal which is applicable to all of the core
treaties in the event of derogation. An interplagtween non-derogability and

reservations is not an entirely untenable assed@spite some commentators’ views

2 This thesis does not enter the debate specifically®althity of states to make reservations to rules
of customary international law or peremptory norms. SedliBediscussion in the Draft Guide to
Practice,Guide to Practice on Reservations to Treaties, with commiestas provisionally adopted
by the ILC at its 62nd session (see UN Doc. A/65/10 (2010)) and canfobed at
http://untreaty.un.org/ilc/sessions/62/GuidetoPracticeRatiens_commentaries(e).pdf (Draft Guide
to Practice), 3.1.9 and commentary. See also Finalizngdietines, 4.4.3.

2 The right to life is also protected by CRC, Art. 6RKIW, Art. 9; CRPD, Art. 10.

24 UN Doc. CCPR/C/21/Rev.1/Add.11, (2001).

% |bid., para 1.
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to the contrary® however it is not a topic to be taken further harel has been
introduced only to reinforce the difficulty in ciging which obligations may

legitimately be subject to reservations.

1.4  DEROGABLERIGHTS

The alternative of a provision expressly definingam-derogable right is one which
permits derogation during a state of emergency ater life of a nation is expressly
threatened. ICCPR Article 4(1) presents one examjilere a human rights treaty
expressly recognises derogation to general rightthgl a state of emergency but
emphasises the caveat that the derogation may lemlyo the extent absolutely
necessary for the exigent situation. Derogation tnalso adhere strictly to the
principle of non-discrimination in that no distifmt may be made solely on the basis
of race, colour, sex, language, religion or sociagiorthough distinctions based on
citizenship may be allowed. The concepts of netessnd non-discrimination
pertaining to derogation extend to the remaininge cceaties even where derogation
is not specifically addressed. If and when deragats proposed by a state party,
notice of precisely which rights the derogationlvaifect and the duration of the
derogation must be communicated to the treaty diepgsso that it may be

circulated to all state parties.

15 SIMMARY

The range of rights enumerated in human rightgie®gas highly varied with some
being subject to limitation while others are, afgya not. With this simplified
explanation of the different types of rights sudit®e to reservations, the different
types of reservations made to such rights will rexexamined. Particular attention
must be paid to the fact that the validity of aereation is often questionable for a
variety of reasons, not the least being the exigteof contrary views on
compatibility with Article 19(c) of the Vienna Coemtion. As will be revealed in the

following section, structural ambiguity, as well asascertainable effect, also mar

%6 C.A. Bradley and J.L. Goldsmith, ‘Treaties, Human Réglaind Conditional Consent’ (2000) 149
University of Pennsylvania Law Review 399, 425, ftn. TMie HRC also addressed thisGeneral
Comment No. 24nd rejected an automatic conclusion of incompatibilitsesérvations made to non-
derogable provisions, see UN Doc. CCPR/C/21/Rev.1/Add.6 (1pad, 10. The ILC has attempted
a more nuanced view, see Finalized Guidelines, 3.1.5.4.
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the determination of reservation validity when gpp the Vienna Convention rules

to reservations to human rights treaties.

2 RESERVATIONS '
It is generally accepted that the law of treatgepriemised on reciprocal contractual
relationships between state parfiésHowever, because human rights treaties
embody obligations towards individuals, whose vieeling is the responsibility of the
state, rather than obligations between state gattiere has been a general apathy by
states in their duty to guard the integrity of thesstrumentd® Where states
anticipate difficulty in guaranteeing every articté a human rights treaty the
possibility of making reservations presents theoopmity for them to join the treaty
without being held responsible for compliance wtitle agreement in its entireiy.
As noted by the HRC, full compliance is more dddegbecause the human rights
norms are the legal expression of the essentiatsithat every person is entitled to
as a human being* Acknowledging that reservations facilitate agreetren many
levels, it has also been suggested that they splmultilateral agreements into a
network of bilateral and plurilateral agreemefithough true when considering
general multilateral treaties, the picture is notirely accurate in the context of
human rights treaties. The beneficiaries of humghts treaties are people, not
states, thus there are no revised reciprocal agmetsmand states will not treat
reserving states differently from non-reservingestaThis is true even in the event
that an invalid reservation is formulated, as Wéldiscussed below.

Conceding that the practice of making reservaticasnot be entirely

eliminated it is important to understand how vasidypes of reservations work in

2" Unless otherwise noted, all reservations and objectitnsduced in this chapter can be found in
the UN Treaty Collection und&tatus of Treatieat http://treaties.un.org (UN Treaty Collection).

2 E T. Swaine, ‘Reserving’ (2006) 31 Yale Journal oéingtional Law 307, 342; C. Redgwell, ‘The
Law or Reservations in Respect of Multilateral Coniag’ in J.P. Gardner (ed jfjuman Rights as
General Norms and a State’s Right to Opt Out: Reservateors Objections to Human Rights
ConventiongBIICL, London 1997), p. 18; L. LijnzaadReservations to UN-Human Rights Treaties:
Ratify and Ruinq{Martinus Nijhoff, Dordrecht 1995), pp. 65-72; Imbert, ‘Resdéoraet and Human
Rights Conventions’, 33.

29 Noted by Theo van Boven, member of CERD in the forwéidjozaad, Ratify and Ruinp. v-vi.

%0 McBride, ‘Reservations and the Capacity to Implemennkiu Rights Treaties’.

31 HRC, General Comment No. 24N Doc. CCPR/C/21/Rev.1/Add.6 (1994), para. 4.

%2 D. Hylton, ‘Default Breakdown: The Vienna Convention on the LafwTreaties: Inadequate
Framework on Reservations’ (1994) 27 Vanderbilt Journd@ransnational Law 419, 440.
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practice within the current international regimead®ice has shown that acceptance
of reservations to human rights treaties is entil®} tacit acceptance, not by a
positive statement of acceptaricélhe legal tension exists where a reservation has
been both the subject of an objection and an aanept by tacit acceptance.
International law is ‘characteristically diffideat to the peculiarities of human rights
conventions as a specific class of treaffedespite the fact that international human
rights law is generally accepted to be a distindi-discipline of international law.
This must be understood from both the point of vigfwhe reserving state and the
other state parties, including those who object teservation. The interrelationships
between the obligations, reservations and statesitrhent of both represents an
amalgamation of rules of customary internationel, laeaty law, state practice, and,
an aspect that must not be forgotten, internatioslations. Changing the domestic
status quo is decidedly easier said than done.i¥heflected by states in a multitude
of situations including failure to ratify a treagnd anticipatory implementation
problems as evidenced by reservations. A genuimdlicbarises when states use
reservations as a means of avoiding the obligatimogether® Recognising that the
status quo is not easily changed, the overarchimggse of a human rights treaty is
to advance these rights on the domestic level &l dbjective is clear to all
potential state parties from the outset thus chahgeld be anticipated.

The Vienna Convention reservations regime recogniseat not all
reservations are prohibited and states are fremdke permissible reservations.
Permissible reservations may, however, still be ghbject of an objection though
this will generally be a political objection rathéran a substantive objection based
on invalidity. It is objections to permissible resstions that are envisioned by
Articles 20 and 21 of the Vienna Convention regil@tates often make reservations
in order to bide time until changes on the domestiel can be implemented or to
maintain specific features of domestic law and fwled there is ample specificity,
these will not necessarily offend the object andppse of a treaty. The Vienna

Convention only proscribes reservations which amhipited by the treaty itself,

%3 HRC, UN Doc. CCPR/C/21/Rev.1/Add.6 (1994), para. 17.

% M. Craven, ‘Legal Differentiation and the Concept of thertdn Rights Treaty in International
Law’ (2000) 11 EJIL 489, 492.

% See, e.g., Y. Tyagi, ‘The Conflict of Law and Poliay Reservations to Human Rights Treaties’
(2000) 71 BYBIL 181, 209-12.
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reservations made contrary to a treaty provisiodicating only specified
reservations may be made and reservations whictnas@me the object and purpose
of the treaty’® The initial and second conditions placed uporage&t ability to make
reservations are rather easily recognised and aitkplfail for want of compliance
with the rules of treaty law as well as the tredself. It is the third condition
provided by Article 19(c) of the Vienna Conventighat breeds multifarious
permutations of reservations that either blataotgtravene the object and purpose
of a treaty—even in the eye of the most casualrgbseor that, on their face, appear
not to violate specific reservations rules butiagtice present dilemmas as to actual
obligations owed and, consequently, enforcemeness

In light of the various categories of rights, thpplication of specific types of
reservations to the various rights reveals therasteng lacunae in reservations
practice with respect to human rights. Initiallgté are those reservations which can
easily be said to violate the object and purpose tnéaty and are the reservations to
which objections are most often made. Two furthetrithental categories of
reservations to human rights treaties include thos®d or vague references to
application of a treaty only so far as it will bedgoncert with domestic law or local
custom and those which subordinate specific obtigab existing domestic laws or
customs. For clarity’s sake, the former categorlt e classified as ‘sweeping’
reservations and the latter as ‘subordination’ meg@ns. The various assessment
difficulties resulting from states’ reservation giaes, however, are not limited to
these two reservation categories. The followingsgnés a text based assessment of
reservations juxtaposed against various rights lagtlights examples of how the
disarray resulting from applying the Vienna Convemtreservations rules to human

rights treaties undermines the international hungiris regime.

2.1  TREATY GUIDANCE ON RESERVATIONS

Before analysing the different types of reservatitois important to introduce the
guidance, or lack thereof, provided by the core &umghts treaties on reservations.
CERD Article 20, CEDAW Article 28, CRC Article 51CRMW Article 91 and

CRPD Article 46 each impose restrictions on thelitgbiof states to make

% vienna Convention, Art. 19; D. Shelton, ‘State PractineReservations to Human Rights Treaties’
[1983] Canadian Human Rights Yearbook 205, 209.
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reservations to those treaties while the remaifong treaties are silent on the issue.
These five reservation provisions generally prdhibservations that are contrary to
the object and purpose of the treaty. However, CERBs a step further to include
any reservation ‘which would inhibit the operatiohany of the bodies established
by this Convention’ or that is considered incomiplatiby two-thirds of the State
Parties (the mathematical test). For treaties with® reservation provision, the
Vienna Convention articles will be the fall-backidg as to how to interpret
reservations. Regardless of whether there is atytsgeecific article guiding
reservation evaluation or, as is the case with folurthe treaties, the Vienna
Convention rules serve as the fall-back rules, tést is the same: reservations
contrary to the object and purpose of the treagypaohibited.

Thus it is left to the states to work out what thigect and purpose of a treaty
is because, as will be discussed in Chapter Five,rarely explicitly defined. It can
therefore be said that the guidance offered bytrbaties that do have reservation
provisions is not particularly useful. Considerihg various types of rights a logical
assumption would be those rights framed as abswolatéd go directly to the heart
of the treaty—theaison d’étré’—and therefore be incapable of being the subjeat of
reservation. Distilling theaison d’étre which practically speaking is another term
referring to the object and purpose of the tremtgenerally guided in large part by
the preamble and the wording of the obligationsmitwlves. When evaluating the
CAT, for example, the object and purposerason d’étre is easy to ascertain. The
purpose is the prevention of torture and crueluman or otherwise degrading
treatment or punishment and each of the obligatisngesigned to further the
objective of the CAT to eliminate these activiti#hus, reservations affecting rights
framed in absolute terms, or those rights thatnaoee peripheral but important in
providing a means of fulfilling the over-archingligiations, are equally important.

Contrasting CEDAW with the CAT, it is clear thatethaison d’étreis to

establish equality among women and men. To redhge aim, the first sixteen

%" The term was originally employed by the ICJ, &nocide Opinionp. 21, but has since been
referenced whenever the compatibility of reservations Witman rights treaties are discussed. See,
for example, S. Linton, ‘ASEAN States, Their Reséiorss to Human Rights Treaties and the
Proposed ASEAN Commission on Women and Children’ (2008) 30 HunginsRQuarterly 436,
446; R. Goodman, ‘Human Rights Treaties, Invalid ReservatiomsState Consent’ (2002) 96 AJIL
531, 534.
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articles set out a veritable laundry list of aremlsere governments should be
compelled to eradicate discrimination pursuanht® €onvention. Depending on the
state, a particular obligation, such as equal actessocial security programmes
(Article 14(c)), may decidedly be a goal to whicltstate aspires, not only in the
context of women, but also of men; however, it rbayentirely unobtainable at the
time of ratification, thus the state will make @&ervation against said article. If the
state maintains the other obligations then it wadem to be sustaining the object
and purpose of the treaty. Other obligations, h@resuch as Article 10 on equal
access to education, is an obligation that is tendbthe state has a functioning
education system already in place but it has puslolimited access to males, such
has often been the case in developing countriewiig females equal access
would be essential to achieving gender equality asskervations against this
obligation would not be acceptable. The notablenfpregarding the treaties use of
the object and purpose test as a ‘guide’ on refienais that the test has effectively
been ignored in practice, as states continue tadtate reservations without regard

for the object and purpose of the treaty, which bel demonstrated below.

2.2 FERMISSIBLERESERVATIONS
Though universal acceptance and implementation lloblaigations set forth in
human rights treaties is the goal to which the humghts movement aspires, the
reality is that perfect compliance cannot alwaysnmediately effected. Permissible
reservations are those which do not offend Vienomavention Article 19 or any
other provision of the convention that might renttex reservation invalid. To this
extent the ILC’s proposal to ensure reservatiorgatailed sufficiently so as to give
guidance as to the implications on the domesti@llewust be observed. This
accommodates reservations made by states whichlbgienate domestic reasons
for reserving against an obligation, such as thié afithe domestic population or
compliance with specific laws enacted by a legitenéunctioning government.

The reservation made by Belize to ICCPR Article2)d§ a good model of
this practice: ‘The Government of Belize resenesright not to apply paragraph 2

of Article 12 in view of the statutory provisionsquiring persons intending to travel

% Commentary upon proposed Reservations to Treaties, Draft @Beid21.11 UN Doc. A/62/10
(2007), p. 109; Draft Guide to Practice, commentary to 2Fir@lized Guidelines, 2.1.2.
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abroad to furnish tax clearance certificates.” Belithus provides the precise
domestic legal reason why it cannot comply with thigligation in full. The

restriction is minimal and corresponds to a legitameasure in operation in the
state. Austria also provides a succinct and detaiéservation to ICCPR Atrticle
10(3) whereby it reserves the right to detain juleeprisoners together with adults
under 25 years of age who give no reason for corgeto their possible detrimental
influence on the juvenile. Both examples are dethg#nough to provide complete
information as to how the state will comply withetbbligation. In these instances,
the state party’s compliance is altered but theeabpnd purpose of the treaty

remains intact.

2.3 Q_EARLY INCOMPATIBLE RESERVATIONS

Though typically rare in other types of multilatetr@aties, there are instances in the
area of human rights treaties where a state fomesila reservation that is clearly
incompatible with the object and purpose of thatyrend is therefore impermissible.
Such was the case with one of the reservations fmadRakistan when it ratified the
ICCPR on 23 June 2010. Among its reservations e rrticles of the ICCPR,
Pakistan included the following reservation to &ldi40: ‘The Government of the
Islamic Republic of Pakistan hereby declares thatloes not recognize the
competence of the Committee provided for in Artiéeof the Covenant.” Article 40
establishes the periodic reporting supervision bé tHRC and outlines the
requirements of the State Parties to submit rep®he establishment of the periodic
reporting system is a core feature of the UN humigints treaty system therefore
there can be no doubt as to the incompatibilitthef reservation with the object and

purpose of the treaty. As stated by Austria:

...the Committee provided for in Article 40 of the v@mant has a
pivotal role in the implementation of the Covenairite exclusion of the
competence of the Committee is not provided fahamCovenant and in
Austria’s views incompatible with the object andrgmse of the
Covenant?®

%9 UN Treaty Collection, ICCPR, Objection by Austria witgard to the reservations made by
Pakistan (24 Jun. 2011).
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Other objectior® echo the fundamental and essential role of thiogierreporting
system in the implementation and overall operawbrthe ICCPR and question
Pakistan’s commitment to the Covenant.

Pakistan also reserved against Articles 6, 7 andwit8ch according to
ICCPR Atrticle 4(2), are non-derogable and, as mid above in section 1.3, also
raises the spectre of incompatibility. Severalestdtave objected to this catalogue of
reservations made by Pakistan based on incompgtitith the object and purpose
of the treaty’* The largest number of objections made to any ftated reservation
to the ICCPR have been recorded against Pakistags&vations and the objecting
states include Australia, Austria, Belgium, Cana@aech Republic, Denmark,
Estonia, Finland, France, Germany, Greece, Hungémsiand, Italy, Latvia,
Netherlands, Norway, Poland, Portugal, SlovakiaiigpSweden, Switzerland, the
United Kingdom and the United States. None of thgeding states precluded the
entry into force of the treaty with Pakistan andrfstates, Canada, Latvia, Slovakia
and Sweden, indicated that Pakistan would not litefre its reservations in its
relations with these stat&sHerein lays the most significant problem in preetithe
ICCPR obligations are not for the benefit of that8tParties but instead flow
directly to the citizens of the State Party. Theref there is no change in the
relations between the states. Notably, notwithstandts objection based on the
incompatibility of the reservations with the objectd purpose of the ICCPR, the US
included that the treaty would be enforce betwdentivo ‘except to the extent of
Pakistan’s reservatiorf§’which effectively places Pakistan in the same tjmsiin
which it would be if the reservations were vafidThis introduces another of the

inconsistent effects of the application of the WiarConvention rules to reservations

OuUN Treaty Collection, ICCPR, objections to Art. 40 by Btda by Australia, Belgium, Canada,
Czech Republic, Denmark, Estonia, Finland, France, Gern@neece, Hungary, Ireland, Latvia,
Netherlands, Portugal, Slovakia, Spain, Sweden, Switzerlad@nd US.

“L UN Treaty Collection, ICCPR, objections to the reservetioy Pakistan based on incompatibility
with the object and purpose of the treaty: AustraliastAa, Belgium, Canada, Czech Republic,
Denmark, Estonia, Finland, France, Germany, Greece, dfynigeland, Italy, Latvia, Netherlands,
Norway, Poland, Portugal, Slovakia, Spain, Sweden, 8udétad, UK and US (including those
objections filed outwith the twelve-month time-limit spésif for notification of objections under
Vienna Convention, Art. 20(5)).

“2This indicates adherence to the severability doctdnieh will be discussed in Chapter 5.

3 UN Treaty Collection, Objection by the US with regapdthe reservations made by Pakis(a@
June 2011), (technically, the US objection was outwith thelvie-month time-limit specified in
Vienna Convention, Art. 20(5)).

44 This position will be addressed in Chapter 5.
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to human rights treaties. It must be noted thaidfak made a similar catalogue of
reservations to CAT which met with almost identitde of international rebuke as
discussed her®&.

Even without the objections by states it would likicdilt to argue that a
reservation to ICCPR Article 40 is consistent witle object and purpose of the
treaty. Pakistan has not responded to the objection has it withdrawn any of the
reservations despite the overwhelming oppositiohil®\the objecting states have in
some instances detailed their views on the ledgalcebf the reservations on the
relationsinter se the Vienna Convention lacks any guidance on tmsequence for
such determinations of incompatibility when the digs and obligations do not flow

between state parties.

2.4 SVEEPINGRESERVATIONS

A frequently used reservation formula is a brieftesnent limiting the application of
the treaty as a whole insofar as the obligatioescampatible with domestic law or
customs, including religion and religious law. Téeare often referred to as
‘sweeping’ reservations. As noted by the ILC in 2007, states often put ¢hes
forward to preserve the integrity of specific norofstheir internal law despite the
fact that reservations based on general referancetdrnal law, or sections of the
law, make determining compatibility of the reseiwatwith the treaty impossibfg.
Sweeping reservations prohibit any successful amalyy another state party as to

whether the reservation complies with the objeat parpose of the treaty. These

5 See UN Treaty Collection, Pakistan’s reservations to @Ad objections made by a multitude of
states.

6 The term ‘sweeping’ used to identify this particular tygeeservations is attributed to Redgwell,
see C. Redgwell, ‘Reservations to Treaties and HumghtRiCommittee General Comment No.
24(52)’ (1997) 46 ICLQ 390, 391, but is echoed by other writersidieg F. HampsonWorking
paper submitted pursuant to Sub-Commission decision 1998(AN3Doc. E/CN.4/Sub.2/1999/28
(1999) 1999 Working papér para. 25(iii). Other authors have referred to thietgf reservation as
an ‘across-the-board’ reservation, see, for exampleZéfnanek, ‘Alain Pellet's Definition of a
Reservation’ (1998) 3(2) Austrian Review of Internatio8alEuropean Law 295. The ILC also
references the ‘across-the-board’ reservation in rtluide to Practice, 1.1.1 and accompanying
commentary.

4T ILC, UN Doc. A/62/10 (2007), p. 109; see also K. ZemanekwNeends in the Enforcement of
Erga Omnes Obligations’ [2000] Max Planck Yearbook oftebhiNations Law 1, 4; Redgwell,
‘Reservations and General Comment No. 24(52)’, 397-98.

9¢

www.manaraa.com



reservations effectively result in the reservirgtesttaking on no actual international
obligations, which is one of the serious problenith whe practicé®

El Salvador’s reservation to the CRPD represenimi@me example of a
sweeping reservation that thwarts any determinasisrto the extent to which it

complies with the object and purpose of the treaty:

The Government of the Republic of El Salvador sitiespresent ...to

the extent that its provisions do not prejudiceviotate the provisions

of any of the precepts, principles and norms ensldriin the

Constitution of the Republic of El Salvador, pastarly in its

enumeration of principles.

The indeterminate scope of such a reservation &cagptable for many
reasons but most importantly because it would st impossible for another state
party or a treaty body, not to mention a personesikto the jurisdiction of the
author state, to ascertain precisely how the otitiga will be recognised on the
domestic leve!?? Despite the aforementioned commentary by the i@ ¢he
obvious difficulty resulting from trying to interet such a reservation, a large
percentage of reservations to human rights treatedg precisely on broad
reservations invoking general domestic laws asrangioment escape route. These
sweeping reservations denote an apathetic appitoatieaty observance and have
been employed time and again by a multitude otgtarties to the core UN human
rights treaties.

Almost as frequent as the sweeping reservatiortiimmcompliance as far as
allowed by domestic law are reservations limitipglecation of all treaty obligations
to the extent they are permitted by local customd/@ religious practices. As
pointed out by Lijnzaad, reservations based oniticedl custom or religion are
detrimental because they leave compliance up tatitieor state’s discretiol.One

example is Malawi’s original reservation to CEDAWdicating that it would not

“8 HRC, UN Doc. CCPR/C/21/Rev.1/Add.6 (1994), para. 12; See ®sMarks, ‘Three Regional
Human Rights Treaties and their Experience of Resens’ in J.P. Gardner (edhluman Rights as

General Norms and a State’s Right to Opt Out: Reservaters Objections to Human Rights
ConventiongBIICL, London 1997), p. 61.

“°E| Slavador, Reservations to the CRPD, UN Doc. A/61/&@0D6). Austria, Czech Republic, the
Netherlands, Portugal and Sweden objected to El Salvadsesvation.

%0 W.A. Schabas, ‘Reservations to Human Rights Treatiese For Innovation and Reform’ (1994)
32 Canadian Yearbook of International Law 39, 56-57.

®1 Lijnzaad,Ratify and Ruinp. 86.
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consider itself bound to certain articles of then@mtion due to the deep-rooted
nature of certain practices of Malawians wheregattions would require immediate
eradication of those traditional customs and peast? This sweeping reservation
exemplified the indefinite nature of Malawi’'s conmiment to CEDAW. Fortunately,

Malawi withdrew the reservation following Mexico'sbjection noting that the

reservation impaired the treaty’s purpose.

In predominantly Islamic states a sweeping resemwawill often employ
domestic law in conjunction with religious practiae an exception to obligation
implementation. Reservations made by Oman and Meaio CEDAW clearly
illustrate the problematic vagueness intrinsicvieeping reservations combining the
two contingencies. The first of five reservationada by Oman indicates that it will
reserve the application of ‘[a]ll provisions of t®nvention not in accordance with
the provisions of the Islamic Sharia and legiskatio force in the Sultanate of
Oman’>® Any CEDAW State Party wishing to evaluate the reson for purposes
of objection would need to be well-versed in theidacies of both Sharia and the
laws of Oman in order to make an informed deciseento whether Oman is
upholding its treaty obligations. An equally amlngs reservation is the initial

reservation made by Malaysia to CEDAW:

The Government of Malaysia declares that Malays#érsession (to
CEDAW) is subject to the understanding that thevigions of the
Convention do not conflict with the provisions tietlslamic Sharia
law and the Federal Constitution of Malayia.
Malaysia went on to further specific that in lighit this general reservation it was
specifically not bound to a multitude of articRdn both instances, such sweeping
references to general domestic law and Sharia learlg cannot be viewed as an
attempt to fulfiil CEDAW gender equality commitmengspecially when it has been

acknowledged by Morocco, also a primarily Islamiziatry, that ‘[e]quality of this

52 Malawi, Reservations to CEDAVI2 Mar. 1987.

3 Oman, Reservations to CEDAW Feb. 2006.

* Malaysia, Reservations to CEDAW Jul. 1995.

% Particularly Malaysia did not consider itself bound by pevisions of Articles 2(f), 9(1), 9(2),

16(1)(a), (b), (d), (&), (f), (9) or (h).
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kind is considered incompatible with the IslamicaB&a™® and in most situations
these states’ ‘representative’ voices are thosaabdés.

To illustrate the perplexity caused by sweepingemestions consider the
Malaysian reservation and its application to tightriof equality of women before the
law found in CEDAW Article 15. Malaysian federaldanivil law applies to all but
Sharia applies only to the country’s Muslim popuwatand the civilian authorities
readily hand Sharia violators over to the Islamiur€’ for adjudication and the
meting out of punishment. Under Sharia law womed aren do not have equal
rights in many areas of the law including marriagel divorce. Women may only
marry Muslim men while Muslim men may marry any wanm'of the book’ and a
woman must have the consent of her husband toaiwvhile a man may divorce
his wife at any time. Thus because a woman is Mushe does not appear to be able
to obtain relief in the instance that she wishesdiorce her husband and the
husband will not consent. This specifically contrags CEDAW Article 16 which
establishes the equality of women and men in nsattdated to marriage and family.
In the context of Malaysian civil law the discrepgiwould be an obvious violation
of CEDAW Atrticle 16 (though it also specifically mi@ reservations against most of
the provisions of this article), and also Articlg; however, the country’s deference
to Sharia law, a law which does not recognise tyjpe of equality, for a Muslim
woman seeking a divorce would clearly not afford &égual recognition before the
law. It must also be pointed out that Sharia lawn@ uniform across Muslim
communities and has countless interpretations, tHugher complicating
interpretation of such reservations. CEDAW Arti@€), against which Malaysia
also reserved, mandates that State Parties allishand customs which constitute
discrimination against women but it is clear thateaervation necessitating Sharia
compliance is used to avoid addressing discrinnaith countries practising Sharia
law. Finland and France, as well as other StatéeBambjected to the Malaysian
reservation on the basis that invoking internal laas a violation of international
law”® and because the reservation violated the objetpamose of the treaty. With

or without the objections, it would be a difficudtlbeit impossible, task to compare

6 Morocco, Reservations to CEDAW®1 Jun. 1993.
°"In Malaysia this is th&yariahCourt.
%8 Specifically Vienna Convention, Art. 27.
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each CEDAW obligation with the entirety of Shariadageneral domestic law to
determine exactly where the conflicts occur. Thretays the primary problem with
sweeping reservations. Malaysia’s reservation tdickr 2(f) was ultimately
withdrawn, along with reservations to Articles 9(1%(b), 16(d), 16(e) and 16(h), in
1998 and at the same time it also modified cerddifits previous reservations.
However, as will be demonstrated in the next paalyr the extent to which these
reservation withdrawals have made a differencegasstionable, though outwith the
limits of this thesis.

A further problem with sweeping reservations iattthe state itself may not
have a hold on how to delegate certain rights witts own domestic system. Once
again referring to the Malaysian reservations t®8®/, a recent court ruling there
indicates that Malaysian federal law appears terdaf the Islamic courts when a
party to a case is Muslim. Religious freedom is smeh instance as seen in the case
of Lina Joy, a Malay born Muslim who converted tbriStianity in 1998. In May
2007, the Federal Court of Malaysia rejected hgeapto have her religion changed
on her national identity card stating that renongdhe Islamic religion was a matter
specifically for the Islamic court to deciffeFreedom to profess and practice religion
is specifically protected by Article 11(1) of theaMysian Federal Constitution,
however, Article 160 of the same assigns all Malgngs requirement of professing
Islam. How then, will the Malaysian government, #ity which owes its people
the obligations protected by CEDAW, approach issaésquality for Muslim
women when it sends issues relating to Muslim$élslamic courts and, as noted
by Morocco, gender equality is considered inconfgb@atwvith Islam? It appears from
the federal ruling that Muslim women in Malaysidlwiot enjoy any equality that is
not envisioned by the Islamic faith.

CEDAW is not the only treaty to suffer under therdan of such
reservations. Qatar made a virtually identical mestton to CAT prohibiting any
interpretation of the Convention that is incomplativith Islamic law. One must
again beg the question how the provisions pertgirim the prohibition against

torture might be qualified by Islamic law, espelgiatonsidering the fact that the

% Both France and the Netherlands objected to the modifications
% Lina Joy v Majlis Agama Islam Wilayah Persekutuan & 2 2085 [CA], Judgment, Federal Court
of Malaysia, 19 Sept. 2005.
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prohibition is not only an absolute right but iss@lenshrined in customary
international law. The CAT Committee has addressadg religion or tradition as a
justification for the use of torture or ill-treatmeand has definitively indicated that
these excuses will not in any way alter the absgbuohibition against their ugé.

While it has been argued that this type of rese@mats not a true
reservatior?? the reality is that it is precisely this formutaii that is often used by
states when ratifying human rights treaties. Swegepeservations permeate the core
treaties and Bayefsky has noted the substantivedzum presented by sweeping
reservations related to Islamic Sharia law as thpgcifically counter the main
purpose of human rights treaties which is to idgniniversal international human
rights standard® Sweeping reservations requiring compliance withmestic
constitutions are no less problematic. Determinivitether such reservations are
compatible with the object and purpose of the yestall but impossible in these
instances and is highly contingent on each trebligation in relation to every law, a
potentially infinite number of tangents.

Addressing the importance of detailed referencedigtnct domestic laws
that must be distinguished by the reservation & ointhe aims of ILC’'s proposed
Guide to Practice on Reservations to TredfleShe types of reservations
contemplated by the ILC have historically providaitical information about the
constraints imposed by domestic audiences in timegb of human rights, such as
Islamic states’ Sharia reservations and constitatioreservations made by the
federated states. Sweeping reservations serionkipii efforts to determine how
treaty obligations play out on the domestic leWhile a state may argue that its
sweeping reservation is in keeping with the objaetl purpose of a treaty it is
difficult to see how any review mechanism, whetheother state party, a court or a
treaty body, could exercise its judgment in any weagept to conclude that these

types of reservations are invalid as a result obmpatibility with the object and

1 UN Doc.CAT/C/GC/2 (2008), para. 5.

62 Zemanek, ‘Alain Pellet’'s Definition of a Reservatio?96. Zemanek argues that including this type
of unilateral statement under the umbrella of ‘reséomat a false legitimacy is conferred where
theoretically these statements grgo factoincompatible with a standard setting convention.

63 A.F. Bayefsky, ‘Making Human Rights Treaties Work’ inPR Claude and B.H. Weston (eds.),
Human Rights in the World Community: Issues and Ac8dred. (University of Pennsylvania Press,
Philadelphia 2006), p. 319.

® See ILC, UN Doc. A/62/10 (2007), p. 109
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purpose of a treaty or based on the general ptenoiplaw that prohibits a state from

invoking internal law as a justification for nonffimance of treaty obligations.

2.5  SUBORDINATION OF INTERNATIONAL OBLIGATIONS
In addition to sweeping reservations, another commeservation formula entails
reservations subordinating specific treaty obligjadi to domestic law and represents
another defeatist reservation practice plaguingdmunghts treaties. This practice is
an ongoing challenge due in large part to the daitgy inherent in some domestic
systems and their lackadaisical approach to retiognof international obligations
and it contributes to the reservations ch&3nvienna Convention Article 27
specifically provides that ‘[a] party may not inv@khe provisions of its internal law
as justification for its failure to perform a trgatthus when reservation is so
imprecise in its reference to internal law as tokenéhe extent of the reservation
unascertainable, objecting states will invoke Aetiz7 in addition to incompatibility
under Article 19(c). Though reliance on Article 28 a basis for objecting to a
reservation is contest&djt is worth noting that it is not an uncommon piees’.
Vienna Convention Article 26 reiterates the ‘goaitH’ element inherent in the
treaty law concept opacta sunt servandaReading these two articles together it
follows that a state party invoking a domestic lewavoid the application of a
particular human rights treaty provision might ooty be contrary to Article 27 but
also violate the good faith principle. This obviaeading, however, is precisely that
which is ignored repeatedly by a large number afest Conflict with internal law is
the incompatibility that forms the basis of manyemations?®

Subordination reservations effectively water dowre treserving state’s
obligations and, depending on the actual realisatwd the reservation on the
domestic level, could equate to non-performancteaaty obligations. These policy
decisions evidence the fact that states are warycashmitments that would

necessitate changes to their constitutions oriegitaws when in reality if becoming

%5 See Hampsor2004 Final working paperpara. 56.

® Finalized Guidelines, 3.1.5.5, commentary, esp. para. 4.

%" See e.g., UN Treaty Collection, ICCPR, objectionss®ervations made by Pakistan by Australia,
Austria, Belgium, Canada, Czech Republic, Finland, FranceGaeece; see also Hampsafap4

Final working paper para. 56.

® |bid., para. 56; Y. Tyagi, ‘The Conflict of Law and Rglon Reservations’, 190 et seq; Schabas,
‘Time for Innovation and Reform’, 59.
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a state party in both name and practice was thdyambition of the governments
they would push through the necessary changes tpri@tification®® Otherwise, the
state’s participation in the treaty is likely moaemere formality rather than an
attempt to bring its legislation into conformityttvithe treaty°

Fiji's reservation to CERD presents a common exangla subordination
reservation and illustrates the blatant disregawmd d&dherence to the Vienna

Convention principles:

To the extent, if any, that any law relating tocgilens in Fiji may not
fulfil the obligations referred to in Article 5 (cthat any law relating to
land in Fiji which prohibits or restricts the alaion of land by the
indigenous inhabitants may not fulfil the obligatso referred to in
Article 5 (d) (v), or that the school system ofiFijay not fulfil the

obligations referred to in Articles 2, 3, or 5 (&), the Government of
Fiji reserves the right not to implement the afoeatoned provisions
of the Convention.

Under the umbrella of this reservation, Fiji maill discriminate based on race in the
areas of elections, alienation of land and in ttleosl system. In this example, Fiji
does not contemplate a future change in the lawagpears unwilling to entertain
progressive development in these areas thougteatlgl recognises the opportunity
to do so as reflected in another reservation itetadCERD.

The Peruvian delegation at the UN Vienna Conventionthe Law of
Treaties noted the ‘inadmissibility’ of these typdseservations and it proposed that
a subparagraph addressing this type of reservagoadded to what would become
Article 19, though this clearly did not find suppdespite early concerns that these
reservations ‘were tantamount to a negation ofctesent to be bound'. Shelton
points out that ‘general subordination reservatiaresthe most questionable because
they deny the very reason for adoption of humahtsigreaties: the establishment of
minimum standards with which domestic laws showcbught into conformity’?

Pellet has reiterated that a state ‘should notitssdomestic law as a cover for not

%9 Lijnzaad,Ratify and Ruinp. 78.

O Imbert, ‘Reservations and Human Rights Conventic®2&’,

L UN Conference on the Law of Treati€Summary records of the plenary meetings and of the
meetings of the Committee of the Whéliest session, UN Doc. A/ICONF.39/11 (1969), p. 109, para.
25.

2 Shelton, ‘State Practice on Reservations to Human Rightdigs’, 227.

106

www.manaraa.com



actually accepting any new international obligasi6hin his commentary on the
draft guideline on reservations relating to thel@pgon of domestic law despite the
guideline allowing such reservations as long asthect and purpose of the treaty is
not contravened

In theory, this problem should be dealt with by aimey the appropriate laws
on the domestic level in order to provide at leastminimum protections set forth in
the relevant treaty. When this objective is noti@etd, however, it is more a wait-
and-see approach that must be taken. Issues ofatitmilify are not always initially
obvious and this is true in all legal systems. Reg@®ns subordinating obligations
to domestic law create a ‘smoke screen’ betweentibaty bodies and actual
implementation on the domestic leveTherefore, the importance of having proper
violation review procedures in place becomes impeara

It must be acknowledged that some subordinatiaervations will be in
place only as long as it takes the state to emacappropriate domestic measures to
bring the law into conformity with international lafations, sometimes referred to as

|76

a ‘transitional’ reservation. Barbados’ reservation to the ICCPBnglifies this

particular situation:

The Government of Barbados states that it resetivesright not to
apply in full, the guarantee of free legal assistaim accordance with
paragraph 3 (d) of Article 14 of the Covenant, singhile accepting the
principles contained in the same paragraph, thebl@nos of
implementation are such that full application canbe guaranteed at
present.

By its reservation Barbados intimates that at spwiat in the future it will pursue

full implementation of Article 14" Redgwell notes that:

A temporary derogation from the full rights andightions of the State
under the treaty pending the realignment of natitena does not fall

3 Tenth report on reservations to treati&N Doc. A/CN.4/558/Add.1 (2005), para. 105.

4 Pellet, UN Doc. A/CN.4/558/Add.1 (2005), para. 106, dgaftleline 3.1.11 ‘Reservations relating
to the application of domestic law’; see Finalized Guidedj 3.1.5.5 ‘Reservations relating to internal
law’.

'S Lijnzaad,Ratify and Ruinp. 88.

S E.A. Baylis, ‘General Comment 24: Confronting the Reab of Reservations to Human Rights
Treaties’ (1999) 17 Berkeley Journal of International Law, 31.1.

"It must be noted, however, that Barbados acceded t€@RR in 1973 but has yet to withdraw this
reservation.
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foul of the basic international law prohibitionsnieodied in Article 27

of the Vienna Convention, against invoking the jBmns of internal

law as justification for the failure to perform émbational

obligations..’®
Legislation on the domestic level is clearly ougsithe scope of international law
though pursuant to the obligations set forth by &nmghts treaties there is generally
a positive obligation on state parties to develep taws or repeal existing laws in
order to bring domestic law into conformity withethinternational agreement.
Though the aim of a human rights treaty is to impr@rotection, new legislation
also presents a difficulty in that its implicatiomsll be more complex to assess
compared to existing legislation with a track-retof implementatior?

One of the many problems arising from state paitiegcating that treaty
obligations will be carried out to the extent pbfsiunder the existing domestic
constitution or federal law is the fact that theslan many issues will be unclear.
Consider Botswana’s reservation against CAT Artitlethe prohibition against
torture: ‘Botswana considers itself bound...to theéeak that ‘torture’ means the
torture and inhuman or degrading punishment or rotheatment prohibited by
Section 7 of the Constitution of...Botswana.” Botsawamade an almost identical
reservation to ICCPR Atrticle 7, the prohibition e torture. Section 7 of the
Constitution of Botswana provides no definitiontofture and allows treatment done
under the authority of any law as long as the gument was lawful in the country
immediately before the Constitution went into effcThe prohibition against
torture is an absolute right and is non-derogalpldeu both the CAT and ICCPR.
The problem with subordinating international obligas is evident in this instance
as it is unclear exactly the extent to which treattmengaged in under the cloak of
the state authority of Botswana operating pursuanpast lawful action will be
considered in conflict with the prohibition on timernational level. There is nothing

to indicate whether victims of torture under inegfanal standards have the right of

8 Redgwell, ‘Reservations and General Comment No. 24(5Q),

9 Lijnzaad,Ratify and Ruinp. 85.

80 Section 7 reads: ‘Protection from inhuman treatmentN¢person shall be subjected to torture or
to inhuman or degrading punishment or other treatment. (2) Nptiuntained in or done under the
authority of any law shall be held to be inconsistent withn contravention of this section to the
extent that the law in question authorizes the infliciddrany description of punishment that was
lawful in the country immediately before the coming intoragien of this Constitution.’
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redress if the activity was considered lawful ie tiecent history of Botswana. The
HRC has urged Botswana to withdraw the reservatoithe ICCPR due to its
incompatibility with the object and purpose of tineaty and the fact that it offends
the peremptory norm prohibiting tortuteThere have also been multiple objections
to the reservations based on the principle refteste/ienna Convention Article 27;
however, the reservations remain today because filsenot a procedure in place
under the Vienna Convention reservations regimdotce Botswana’'s hand to
comply with an incompatibility determination by dher state party.

A corroborating example demonstrating the tenudtsation created by
subordination reservations is the reservation madéangladesh (though framed
and titled a declaration) against CAT Article 14 {ddicating that it would only
apply Article 14(1) in consonance with the existitagvs and legislation in the
country. Several states, including Finland, Framecel Sweden, among others,
objected to this reservation based on its incorbpiyi with the object and purpose
of the Convention. Article 14 ensures the righticfims of torture the right in law to
redress, compensation and rehabilitation. Bangladetified the CAT on 5 October
1998 and its constitution prohibits torture undetidde 35(5) but to date there has
been no availability of redress for victims of tog. A bilf? aimed at correcting this
legal void was introduced at the Bangladesh Natidteliament in early 2009
though it was subsequently shelved in Septembéhaifyea®® Encouragingly, the
bill was revived and eventually pushed through tba&rliamentary approval
committee; it was recommended for passage in Maédi with special note taken

of Bangladesh’s commitments under CETThis example supports the contention

81 UN Doc. HRI/MC/2008/5 (2008) Annex I, p. 3.

8 A Private Member's Bill to Give Effect to the Convemti Against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment; and foreidatonnected therewith or Incidental
Thereto, submitted by Saber Hossain Chowdhury, at
http://bangladesh.ahrchk.net/docs/TortureandCustodialDeathBill2@0<accessed 11 Aug. 2011>.
8 ‘Bangladesh: A Bill against torture is introduced in BangshdeAsian Human Right Commission
Press Release No. AHRC-PRL-011-2009, 19 February 2009,
http:/iwww.humanrights.asia/news/press-releases/AHRG-PIR-2009/?searchterm=Bangladesh
<accessed 11 Aug. 2011>.

8 Bangladesh National Parliament, Fourth Report of ther@ittee on Private Members’ Bill and
Resolutions, and Annex A Private Member’s Bill to Give Effect to the ConventioniAgiaTorture
and Other Cruel, Inhuman or Degrading Treatment or Punishment; andVdters Connected
therewith or Incidental Theret¢Torture and Custodial Death (Prohibition) Bill, 2011) ¢ovally
introduced by Mr Chowdhury), see
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that pressure from the international community d¢e&ve a positive impact on
effecting change on the domestic level, of coutisere must also be a will on the
part of the nation. The above examples, of whigdrghare many more, substantiate
the undermining effect that subordinating an irdéional obligation to domestic law
has on absolute rights but general rights arelafsin a state of uncertainty in these
instances of subordinating reservations.

Despite the fact that incompatible reservationsertadgeneral rights receive
less attention in the context of reservations #ti worth noting that these, too, are
important in the grand design of human rights. nfycabsolute and non-derogable
rights are the focus of objections, the overallsaohthe UDHR and the international
human rights system will be threatened, but the dumights regime is also
susceptible to failure if subordination reservasigoersist to general rights. The
evaluation of a general right in a domestic conigxtist as difficult to assess when it
is subordinated to domestic law. The reservatiorMayritius to CRPD Article 11
specifies that it does not consider itself boundake measures under the Article
unless permitted by domestic legislation. Article dbligates the state to ensure
protection of persons with disabilities in situaso of risk and humanitarian
emergencies. Though Article 11 constitutes a génaght, the realisation of the
right is entirely contingent on domestic law on thetter, if there is one.
Subordinating international obligations to domestéiw creates a ping-pong effect
where the right is volleyed perpetually between theel of an international
obligation and potential recognition on the donesvel.

Federal states typically make reservations subatitig treaty obligations to
domestic law as it is restricted in a federal-s@tstem. As indicated by the US in
one of its reservations to the ICCPR, the fedeoakegiment only obligates itself to
the extent that it exercises legislative and judigurisdiction over the matters
covered by the treaty. Covenant obligations arerttse left to the state and local
governments to implement. The difficulty with thige of subordination is that the
bound party is the US federal government, not éuerfated statés.

http://www.humanrights.asia/countries/bangladesh/laws/lggisl€ ommitteeReportOnBillCriminali
zingTorturel0Mar2011-English.pdf <accessed 11 Aug. 2011>.

8 For an overview of the US position see Bradley and Gottisrfiireaties, Human Rights, and
Conditional Consent’; S. Grant, ‘The United States and therrlational Human Rights Treaty
System: For Export Only’ in P. Alston and J. Crawfordis(¢ The Future of UN Human Rights Treaty

110

www.manaraa.com



Recognition of the problematic situation with disttion of powers between
the federal government and state governments incth@ext of international
obligations has been the subject of prior inteovati disputes as noted in the
LaGrand*® case. ThoughaGrandwas not directly related to a human rights tr&aty,
the premise upon which the US sought to obviatebtgations to comply with 1CJ-
issued provisional measures implicates the majoblpm inherent in a federal law
subordination reservation. The US argued that ctieracter of the United States of
America as a federated republic of divided pow&rsbnstrained the ability of the
federal government to act, even where an internatiobligation was implicated. In
this instance, the State of Arizona failed to haadrder of the ICJ indicating a stay
of execution for Walter LaGrand, a German citizeat it is not a great leap to see
how this argument could be applied in the contextheman rights obligations
subordinated by a federal reservation. A similast fpattern based on a consular
rights violation was addressed more recently in ¢thee ofMedellin v. Texds.
Following the 2004 ICJ decision Mexico v. United Stat&sthe President of the
United States issued an order to the State of Texasmply with the ICJ decision
and therefore give effect to Article 36(1)(b) ofevina Convention on Consular
Relationd® which would result in a stay of execution and tpessibility of
reconsideration of Medellin’s case. Texas resiatatithe case ultimately went to the
US Supreme Court which in a six to three decisiefd that a non-self-executing
treaty without the necessary implementing legistatcould not bind state courts

unless the compliance was in some other way resednihrough Constitutional

Monitoring (CUP, Cambridge 2000), pp. 317-29; D.P. Stewart, ‘UaifiRation of the Covenant on
Civil and Political Rights: The Significance of the Resgions, Understanding and Declarations’
(1993) 14 Human Rights Law Journal 77; alternatively, foristu$sion of the US approach to
reservations to a non-human rights treaty, see, G.F. J&itbout Reservation’ (2004-05) 5 Chicago
Journal of International Law 287.

8 | aGrand (Germany v. United States of Ameridaidgment, 2001 ICJ Reports 466, 27 Jun. 2001.
8 The LaGrand case dealt with the breach of Vienna Convention on CandRélations, Art.
36(1)(b).

8 LaGrand para. 95.

89 Medellin v. Texass52 U.S. 491 (2008).

% Case Concerning Avena and other Mexican Nationals (Mexicaited) States)Judgment, 2004
ICJ Reports 12, 31 March 2004. Following the Medellin decisioaexiéd once again brought the
issue to the ICJ irRequest for Interpretation of the Judgment of 31 March 2004 incése
concerning Avena and other Mexican Nationals (Mexico v. Urtedes)(Judgment), 2009 ICJ
Reports 3. For a discussion on the US federal v. stat@teager enforcing international law see E.T.
Swaine, ‘Taking Care of Treaties’ (2008) 108 Columbia Lavi&wv 331.

%1596 UNTS 261, 24 Apr. 1963.
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measures, thus reinforcing the legal conundrum @i ho apply international
obligations in federal states particularly wherréhis a reservation based on the lack
of ability to bind states due to the nature of@efation.

As one of the most latterly convened treaties, @fRPD picked up on the
federal state reservations to previous conventants explicitly included in Article
4(5) that all provisions would ‘extend to all pam$ federal states without any
limitations or exceptions’. This purports to taketeong stance against those states
relying on the excuse that certain obligationsreresupervised on the federal level;
however, the reality seems to be that there ik lithtat can be done to alter the
practical implications of the federal system irhti@f these types of reservations as
the issue is really one that must be dealt witthendomestic level.

A further impediment to protection resulting fronmubsrdination of
international human rights obligations to domed#dw arises in the context of
derogations. Due to serious discrepancies betwegfinittbns found in the
conventions and those that exist under domestis,laither incorporating the treaty
or otherwise, there exists a potential loopholeifopunity, as pointed out by the
CAT Committee’® This potential loophole is underlined by the reaéipon made by
Botswana. The Committee has specifically called nuftate Parties to give
assurances that domestic definitions, in its casetdrture and cruel, inhuman or
other degrading treatment, are at a minimum in ednwith those as contemplated
under the CAT.

In considering subordination reservations statese hargued that these
reservations are invalid due both to the contraganf Vienna Convention Article
27 and for incompatibility with the object and pose tes?® Both arguments yield
the same result due to the non-reciprocal natureuafan rights treaties; reserving
states maintain the offending reservation and tier® legal effect or consequence

that results.

2.6 NUMEROUSRESERVATIONS TO ASINGLE TREATY
It is not merely sweeping or incompatible resevadibased on general references to

domestic laws that are a concern. State parties mlsord a high number of

92 UN Doc. CAT/CIGC/2, (2008), para. 9.
% See above, ftns. 66 and 67.
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reservations to specific rights due to incompatipilvith identifiable domestic laws
or local customs create the same concern whereinnavillingness to entertain
progressive human rights protections evidences aonsrary to those embodied in
the treaty. Because human rights treaties contairitifarious obligations, in
applying the object and purpose test it is oftefficdit to tell exactly which
obligation will tip the scale in the event thatese&rvation is made against it. Even
more difficult is assessing at what point a largember of otherwise marginal
reservations will, by the sum of their parts, vieldhe object and purpose of the
treaty. If the object and purpose is contravenedetiis no definitive path of action to
take to rectify the offending reservation othernth@® urge the author state to
withdraw it.

The Republic of Niger demonstrates the multipleerestions practice by
making such a large number of obligation speciéiservations to CEDAW that it
creates a serious threat to the realisation of hunghts obligations and prompts the
guestion, why join? CEDAW Atrticle 28 prohibits regations incompatible with the
object and purpose of the Convention; yet morervasiens have been made to it
than any other human rights convention. Niger resgragainst eighteen of the
commitments pointing to its ‘regard to the modifioa of social and cultural
patterns of conduct of men and women’ and due & fttt that the indicated
provisions were contrary to the existing customd practices within the country
which could be modified only with the passage ofetiand the evolution of society
and thus, could not be abolished by and act ofaaityt?™ Article 5 of CEDAW

specifically identifies the purpose of the treaty i

To modify the social and cultural patterns of cartdof men and
women, with a view to achieving the elimination fejudices and
customary and all other practices which are basedhe idea of the
inferiority or the superiority of either of the < or on stereotyped
roles for men and women.

With the purpose of CEDAW being the elimination af forms of discrimination
against women, reserving against a large numbgreoéommitments does nothing to

support Niger's status as a State Party as it apgeaexist only in name. Niger's

% Niger, Reservations to CEDAV8,Oct. 1999.
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blatant contravention of CEDAW aims was challenggdbjections by both France
and the Netherlands.The objections have thus far had no effect ongtheernment
of Niger as it appears that its only commitmenthis perpetual non-attainment of
gender equality. In 1987 and 1992, CEDAW CommitEmeral Recommendations
addressed the acute problem with reservations éoQbnvention in light of the
perceived invalidity and detrimental legal effeétaolarge number of the existing
reservations® Urging states to evaluate the reservations ofroffiate Parties and
reconsider their own reservations, the Committeggested a move toward a
common procedure on reservations commensurateot¥ity human rights treatiés.
Unfortunately, the other core human rights treadiggear to be in the same situation.
Perhaps a better alternative approach is that taike®hile in its declaration
made upon signing CEDAW in 1980 where it contentteat at the current time
many provisions of CEDAW were not compatible withil€an legislation but that it
had established a law reform committee to assistdtifying the incompatible terms.
Chile did not ratify the Convention until 1989 lwiten it did it made no reservations

indicating persisting incompatibility issues.

2.7  SUMMARY

There are several types of reservations that hittfgeifulfilment of obligations set
forth in the core human rights treaties. Pursuamttiie Vienna Convention
reservations regime as well as other principle®espd by the Vienna Convention,
reservations must not contravene the object andoger of a treaty nor may they
employ domestic law as a justification for failure comply with international

obligations. These conditions for reservation vglidhave vyielded patchy

compliance with the core human rights treaties daethe ambiguity and

incompleteness of the Vienna Convention regime. aheve analysis of different
types of reservations attests to the difficultydigfining exactly which reservations

are invalid and alluded to the gaps in the rulesnewm the event of an invalidity

% UN Treaty Collection, CEDAWENd Note Objections to Reservations made by Niger to CEDAW
by France, 14 Nov. 2000, and Netherlands, 6 Dec. 2000.

% General Recommendation No. 2, Reservations to the ConvebfibrDoc. A/42/38 (1987) and
General Recommendation No. 20, Reservations to the Camvedl Doc. A/47/38 (1992).

%" UN Doc. A/47/38 (1992), para. 2.
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determination by another state party. The followsegtion presents an overview of

the reservations attached to the core UN humairsrigbaties.

3 OVERVIEW OF THECORE TREATIES™®

Every one of the 193 UN Member States is a partwtoor more of the core human
rights treaties. This wide-subscription mandatesesattention to detail in the field
of reservations. Though not all of the treatiesieh large number of incompatible
reservations, focusing on the regularity of thebpgo misses the point. If human
rights are to be realised every effort must be ntadeurtail any potential loophole
states may use to ignore international obligati@reefly reviewing the core human
rights treaties it is clear that universal comptians the exception, rather than the
rule, when it comes to reservations. The impligatiof such manipulation of
obligations is not a testament to the aim of adwvapbuman rights no matter what
justification is given.

The following provides an overview of the reserona to the core human
rights treaties in order of entry into force of kdreaty. CERD currently catalogues
reservations by fifty-three of the 174 State PartiEhere are objections by twenty-
six states to one or more of the reservationsh®fli67 State Parties to the ICCPR,
forty-six maintain reservations with twenty-two ebjing states. There are forty-one
reserving State Parties to the ICESCR with onlyrtB®n objecting states out of a
total of 160 State Parties. CEDAW currently has Héte Parties and it is the
second most subscribed to human rights treaty viiig the CRC. Though the
number of parties to CEDAW is great, the level gfement is far from it. Of the
186 states ratifying or acceding to the agreemgifty-nine retain a combined
number of over 180 reservations despite an unysbah number of objections to
those deemed incompatible with the treaty. This memexcludes the dozen or so
states which have withdrawn their reservationseeitmilaterally or subsequent to
objections by other State Parties.

Despite reinforcing a customary rule of internagibtaw, the CAT retains
thirty-eight reservations among its 147 State Pgytihe majority of which address

procedural issues such as automatic referral @utks to the ICJ and the necessity

% Reservations information updated 27 Jul. 2011, see UN T@zksction., Status of Treaties
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of state approval before procedures of inquiry ntake place within a state’s
territory. The CRC is subject to reservations byystwo of its 193 State Parties with
twelve objecting states. The ICRMW has forty-fowat® Parties with thirteen states
maintaining reservations and no objections. The KRRaintains the lowest
reservation numbers in relation to its number afipa with only fourteen of the 103
State Parties maintaining reservations though tlaeeealso several interpretative
declarations. The ICED boasts the lowest numberregervations but this
corresponds to the fact that it has the smallestoau of parties and only entered into
force in December of 2010. Only three of its twenilye State Parties have made
reservations, two of whom titled them as ‘declamai.

The acute problem surrounding reservations to CEDw¥$ the focus of
general recommendations made by the CEDAW Commiittd®87 and 1992. The
HRC and CAT Committee have also addressed the sisueservations in general
comments. The main problem is that to ascertairsfieeific obligations undertaken
by each of the reserving states it is necessaeyatuate each individual reservation
and any objections thereto, a task that the average or woman in the case of the
protections created by the reservation-riddled CBDAs unlikely to be able to
decipher on his/her own. These instances are wtee parties must rebut the
presumption that they ‘care little about reservaiaffecting how another state treats
its own citizens’ and object to reservations thawart the ‘high purpose’ of the

treaty®®

4 THE SOVEREIGNTY CONUNDRUM

It is obvious from the outset that the 193 Memb@ates of the UN are highly diverse
on cultural, religious, political and economic lszeHowever, in the face of diversity
it is still important to acknowledge that there aoene rights which exist by virtue of
being born a human being, no matter where that imbigh As with all concepts in

international law, each advance in universalitymsted by the sovereignty of states.
Peculiar to human rights is that the heart liehwhe people while the head lies with
the sovereign. Thus it is a great conundrum howetwmncile the advancement of

human rights treaty obligations with the currersier@ations practice.

% Swaine, ‘Reserving’, 327, commenting on R. Higgins, ‘Tmited Nations: Still a Force for Peace’
(1989) 52 MLR 1, 11-12.
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One of oldest rules of international law is the aat that a state may only be
bound to a treaty to the extent to which they hgiven consent. This is based of the
long-standing concept of absolute sovereignty. Haweimplicit to international
human rights is the challenge to the traditional sfflralian concept of state
sovereignty. It can be framed no other way when @inéhe primary aims of the
movement is to create a less state-centric basiadovidual protections by ensuring
that states be held accountable for violationsights. As noted by Claude and
Weston, the classical international law doctrinestate sovereignty and its corollary
of non-intervention are the central props of thatestentric system that this

generation has inherité®®

The values associated with this doctrine (a leigahke to ‘do your own

thing’) and corollary (an injunction to ‘mind yookvn business’) rest in

uneasy balance with human rights concerns (whieimsi tell us that

‘you are your brother’s and sister's keepé?).
This makes it difficult to determine when it is appriate for one state to criticise
another for its human rights performance. What nbestcurbed is the idea that
human rights recognition involves a set of choibesveen sovereignty and rights.
Though to some extent this will always be marginatue, if the current prolific
reservation practice is not curtailed there is rapeh of building an effective
protection system.

Many states persist in treating human rights agesgsnas, in the words of
Boyle and Chinkin, an a la carte menu which resultsery different agreements
when it is time for ratification®® The inability of some states to break-away from th
stalwarts of complete, self-effacing sovereignty e@sident not only by the
modification of obligations pursuant to reservasidsut also in blatant statements
made in various declarations such as those of Garzh Indonesia made upon
ratifying the CAT indicating that Article 20 wouldave to be invoked in strict
compliance with the principle of the sovereigntystdites. Article 20 concerns CAT
Committee inquiries into systematic torture andldaniclude territory visits with the

consent of the State Party. Understandably, tealtantegrity is one of the

100 Claude and Westorjuman Rightsp. 5.
101 1pid.
102 A E. Boyle and C. ChinkinThe Making of International La¢©UP, Oxford 2007), p.159.

117

www.manaraa.com



cornerstones of state sovereignty however thisquaat show of reluctance in the
face of grave treaty violations seems incongruaussfates claiming to deplore acts
of torture.

Some authors view the pursuit of universal comgkawith identical human
rights treaty obligations as a waste of time arefgrrto adopt instead a ‘margin of
appreciation’ that provides flexibility on marginasues while maintaining a
stronger compliance agenda with respect to cotesi§® This ill-advised path tends
to focus on the rights in a national context busses the point that state parties
rarely have the facilities to explore the scop@ligations of other state parties on
that level as they are already burdened with enguhat their own house is in order.
The further states depart from the agreed treatg,téhe less meaningful the human

rights treaty system as a whole becomes.

5 HNAL OBSERVATIONS
Whether reservations are essential to internatitseaty practice is a non-issue due
to the fact that they are here to stay. The tremeidays in the lacuna that exists in
guidance when these residual reservations ruleappked to reservations to human
rights treaties due to the normative ambiguity tlgtcreated. Human rights
obligations, in all of their forms, necessitateomaerted effort on the part of states to
realise the protections embodied in the core hunghts treaties. The objects of
these obligations, the people, deserve nothing less

Recognising the different types of rights protdchyy human rights treaties
and the categories of reservations that maniptiteee rights illuminates discordant
state practice. Sweeping reservations create atendinable maze that can in no
way be navigated by other state parties. Resenatsobordinating obligations to
domestic law or custom also blind other statesoakow obligations are actually
implemented on the domestic level, thus deprivimgnt of a true view into human
rights protections by other treaty members. Stegsupon the promotional aspect
of ratification because on an international levattis what will be remembered,

regardless of the shoddy implementation on the dtimkevel***

103 Morris, ‘Few Reservations About Reservations’, 345.
194 Lijnzaad, Ratify and Ruinp. 86; see also Zemanek, ‘New Trends in the EnforcemeBrgst
Omnes Obligations’, 4.
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It is the lack of guidance on reservations that bésgm substandard
implementation on the domestic level yet it is nwrely the implementation that
suffers. The corpus of international law is alsteeted by the disjointed practice
because the meagre rules that currently exist eaedsily disregarded by states
choosing their own interpretation of Vienna Convamtarticles. Though it would
seem that the Vienna Convention reservations raes ill-suited to govern
reservations to human rights treaties in light le# teservation practice illustrated
above, the next chapter will highlight that desigareview mechanisms, including
states and judicial organs, are capable of applyiagules to evaluate reservations if

and when they have the opportunity.
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CHAPTER FOUR
M ECHANISMS OF REVIEW

The previous chapter illustrated the variety ofereations made to human rights
treaties and the normative uncertainty caused hyyro&dthem. The acceptability of
reservations as envisioned by the Vienna Conveslttiased on the acceptance or
objection to reservations by other state partiessemts another unsettled aspect of
the Vienna Convention regime. The Vienna Convenpaorhibition of reservations
incompatible with Article 19 has done nothing teetjuhe stream of arguably invalid
reservations to human rights treaties. The Vienoav€ntion recognises two options
for resolving the acceptability of reservationseTirst is the opportunity for states
to either accept or object to reservations fornaalatt the time of ratification by new
state parties; the second is a general principlmtefnational law which provides
resort to a dispute settlement body, such as ttik i€ the event of a dispute
between states as to the fulfilment of treaty ailans. To be clear, however, there
is a difference between acceptability of a reseéwmatand permissibility of a
reservation, a point that will be examined in moegail below.

The current practice of states making objectiorsetieon incompatibility is
not specified in the Vienna Convention rules yehas developed as the primary
policing mechanism for reservations. Due to thé laicguidance on such a practice,
objections have provided relatively little impetus reserving states to remove
offending reservations. Recalling Chapter Two, liavaeservations include those
that are impermissible due to incompatibility witienna Convention Article 19 as
well as those reservations that fail for other oeas whether structural or procedural,
and include reservations that violate other prilespof treaty law set forth in the
Vienna Convention. Some observers argue that imigeiiole reservations are void
ab initio? and therefore objections are unnecessary, howthisiview does not have
universal acceptance as will be discussed in Ch#&jpte. Reserving states have only

been compelled to act on their invalid reservatiohen the issue has been addressed

! Recognised in Vienna Convention on the Law of Treaties, 1M653U331, 23 May 1969 (Vienna
Convention), Art. 66; Statute of the ICJ, 26 June 1945, Art. 36

2 E.T. Swaine, ‘Reserving’ (2006) 31 Yale Journal of IntBamal Law 307, 315; D.W. Bowett,
‘Reservations to Non-Restricted Multilateral Treati€s976-77) 48 BYBIL 67, 84; see also ILC
Yearbook, 1995, UN Doc. A/50/10 (1995), para. 418.
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by an alternative dispute settlement mechanismh sisca court of law. However,
history has proven that states are reluctant togbecburt actions against other states
when they have no vested interest at stake eveneweheeserving state seems to be
violating the object and purpose of a treaty. Atelirstate application requesting the
ICJ to evaluate the permissibility of a reservatising the object and purpose test as
outlined in theGenocide Opinionhas yet to materialise. Regional human rights
systems are the more probable fora for a reservahallenge to arise as it is before
the regional supervisory organs that individualssehdeen invested with an
international personality which enables them tolapp have their rights enforced.
Nonetheless, the contribution of international ogydas assisted in shaping the
debate surrounding reservations to human rightdié® by proving that the Vienna
Convention reservation rules can be used to remgeropinion on reservation
validity.

This chapter reviews states and international arganmechanisms of review
of reservation validity. Section one will examire tcontemporary practice of states
as self-declared arbiters of reservation permisgyibirhe role of the judiciary in the
development of reservations practice and the pialesftthe courts to provide review

will be explored in section two.

1 REGULATING RESERVATIONS THROUGHSTATE OBJECTIONS

Just as states have the right to make reservatieysalso have the right to object to
reservations made by other states. The Vienna Qwiovereservations regime sets
up a state-policing system in an effort to keepemestions in check. Article 20

outlines the parameters of acceptance and objetdioaservations but it is Article

21 that has been interpreted as the loose basiheofstate-policing system by
delineating the legal effect of reservations angecions (see Annex Il). Present
practice allows states to object on any groundduding political considerations or

incompatibility with the convention. The strikingnassion in the actual reservations
rules is the lack of acknowledgement of invalidergations, thus the practice of
objecting to reservations based on invalidity hagetbped in conjunction with the

rules rather than as the exercise of a specife Aiticle 19 attempts to stave off any

reservation that is non-compliant with its threb-paragraphs. This, however, serves
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as the basis of the problems surrounding resenatio human rights treaties as the
subsequent reservations articles address thedégat of valid reservations and only
in the context of relationships between states kwthas little relevance to human
rights treaties.

The focus of this research deals expressly wittervagions to which
objections based on incompatibility have been made as pointed out by Seibert-
Fohr, objections to admissible reservations midéw &e formulated.She logically
contends that Article 21 applies only to objectiomsde to admissible reservations as
it expressly states in paragraph 1 that it appbeseservations made ‘in accordance
with articles 19, 20 and 23'This contention is also supported by Aust as hHatpo
out that ‘[tlhe rules in Article 21 on the legalfesfts of reservations refer to
reservations ‘established’ in accordance with Aeticl9, 20 and 23, and it is hard to
see how one could validly establish a reservatitverwit is prohibited by Article
19'° This point highlights that there is no contemplatiof how to resolve
competing views on incompatibility in the Viennar@ention regime. Article 21 is
the only provision addressing the legal effect e$ervations and objections thus
there remains nothing but silence on the issuenobmpatible reservations. The
apparent assumption that incompatible reservatisosld be null and void has
proved to be an ill-conceived notion as will becdissed in Chapter Five.

The lack of guidance in Article 19 as to who is #ibiter on permissibility
and in Article 21 on the ‘Legal effects of reserwas and of objections to
reservations’ gives birth to the wide-ranging peshs which exist with reservations
to the non-reciprocal obligations found in humaghts treaties. Furthermore, it has
been suggested that Article 20 is not contingeninue object and purpose test and
therefore states may accept reservations evere ifdbervation fails the object and

purpose test, which is another contingency that exacerbates nloemative

% A. Seibert-Fohr, ‘The Potentials of the Vienna ConventionhenLiaw of Treaties with Respect to
Reservations to Human Rights Treaties’ in I. Ziemel.)( Reservations to Human Rights Treaties
and the Vienna Convention Regime: Conflict, Harmony or Recatmmil, (Martinus Nijhoff,
Lieden/Boston 2004), p. 203.

* Ibid., p. 204.

> A. Aust, Modern Treaty Law and Practic@d ed. (CUP, Cambridge 2007), p. 146, citing R.D.
Kearney and R.E. Dalton, ‘The Treaty on Treaties’ (19720M8IL 495, 512.

® C. Redgwell, ‘Universality or Integrity? Some Refleos on Reservations to General Multilateral
Treaties’ (1993) 64 BYBIL 245, 276; C.A. Bradley and J.L.d3atith, ‘Treaties, Human Rights, and
Conditional Consent’ (2000) 149(2) University of Pennsylvania Rawiew 399, 436
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ambiguities addressed by this thesis. In theowy,Mtenna Convention allows state
parties to come to their own conclusion regardhmg acceptability of reservatiohs,
and a contraindication on acceptability is artibedbby issuing an objection to the
offending reservation. Under this system, obje&iserve as a form of insurance
whereby non-reserving states are able to ‘recaganee of the insurance benefits
that reserving states capture in exempting theiréuconduct® This is the basis of
the reciprocal function of treaty obligations emweed by the Vienna Convention.

However, this practice, as previously noted in Gaapgwo, has developed
on the back of the fallacy imbedded in the Viennan¥&ntion that reservations
formulated are valid—compliant with Article 19—aatherwise cannot be made and
that the obligations of the treaty are recipro€bjections based in invalidity or
impermissibility were not specifically addressed ttwe Vienna Convention, thus
tangential doctrinéson the legal effects of objections based on inlglihave also
developed as a form &éx ferendathough practice has proved that these doctrines
produce less than definitive results. For the npast, states have been reluctant to
address the normative lacunae in the reservatigstera due largely to contentions
grounded in sovereignty debates. Bayefsky hassstdethat the current reservation
mechanisms are relics of the past and were createzh the arguments about
interference in domestic jurisdiction, a necesssagrifice in the human rights
regime, were at their peak and to which there alleaslarge number of states who
advocate the persisting Ioophoi'@s.

Therefore the purpose and value of objections basedhvalidity must be
considered. The Vienna Convention text does notetoplate what happens to a
reservation in the instance it has been the obgéctan objection based on
incompatibility with Article 19 or invalidity basedn another general principle of

law. It has been suggested that an objection @eatalateral relationship between

" Swaine, ‘Reserving’, 311.

® Ibid., 311.

° The effect of these state judgments typically playwnder one of three doctrines—permissiblity,
opposability or severability—that purport to address the lefjatt of the opposed reservation and
will be examined in Chapter 5.

10 A.F. Bayefsky, ‘Making Human Rights Treaties Work' inPR Claude and B.H. Weston (eds.),
Human Rights in the World Community: Issues and Ac8ohed. (University of Pennsylvania Press,
Philadelphia 2006), p. 316.
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the reserving and objecting statéowever this point is not necessarily felicitous
when considering reservations to human rights igeaince the states receive no
reciprocal benefits from one another. In fact, Swatites the communicative value
of objections as a main reason for objecting ihtligf the inadequate legal incentives
to do so in a human rights tredfy.

The legal effect anticipated by the Vienna Convanis the entry into force
(or not) of the treaty between the reserving statd other state parties and the
exemption of obligations to the extent of resenvadi between states based on
acceptance or objection. As indicated in Articl¢1if the objecting state has not
opposed entry into force of the treaty betweerlfitsed the reserving state then the
subject provisions of the reservation will not jgpléed between the two states in
their relations with one another to the extent that reservation has limited them.
For an accepting state, the treaty will be modifiedween the two states to the
extent of the reservation in its relations with teserving state (Article 21(1)(b)),
which creates the form of ‘insurance’ for the a¢repstate suggested by Swaiie.
This is an ideal and logical outcome when there ratgual obligations between
states. However, when the treaty type is not onetwdstablishes mutual obligations
or duties owed between states the significancheofeéservation pales for the class of
potential objecting states. There is no legal datg potential objector that is being

curtailed, nor will the objector’s legal obligat®be affected. As noted by Schabas:

Where the legal value of objections is discountkd,real issue is not
whether a human rights instrument enters into faregveen reserving
and objecting states, or between a reserving atadeall other parties.
Rather, it is whether the instrument enters intecdobetween the
reserving state and ‘all individuals within itsritary and subject to its
jurisdiction,’ to cite the formulation used in tHE€ECPR] and employed
with slight variation in the other human rightstinsnents:*

1 C. Chinkin, ‘Reservations and Objections to the ConventiotherElimination of All Forms of
Discrimination Against Women’ in J.P. Gardner (eHlyman Rights as General Norms and a State’s
Right to Opt Out: Reservations and Objections to HumghtRiConvention§BIICL, London 1997),
pp. 75-76.

2 Swaine, ‘Reserving’, 340.

3 bid., 311.

14 W.A. Schabas, ‘Reservations to Human Rights Treatiese For Innovation and Reform’ (1994)
32 Canadian Yearbook of International Law 39, 72; see alsdy#gi, ‘The Conflict of Law and
Policy on Reservations to Human Rights Treaties’ (2000)YRIB 181, 181.
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Under the Vienna Convention and the practice thatdeveloped in light of
its reservations regime, it is entirely incumbepbm state parties to review and
object to reservations that do no more than pegpetmon-attainment of human
rights obligations whether it be by reservatiorst ttiearly contravene Article 19(c),
are sweeping or which subordinate internationaigakibns to domestic law or
customs. Whether states will actually take the tand political step of monitoring
reservations to human rights treaties is the pliegaguestion. Despite the increasing
number of objections to such reservations, Hyltartes the tacit acceptance
provision of Vienna Convention Article 20(5) ensaréhat reserving states, even
those authoring incompatible reservations, will @malways become a party to the
treaty because most states lack the resources fiothlocapacity to object?
Furthermore, because ‘objections to reservationy itma viewed as politically
unfriendly acts which States may be unwilling tokengobjections) towards States
with whom they have significant trading, strategiother interests’®

Fortunately, time is proving that states are slotaling up the task and the
ILC has observed that ‘[i]t is the area of humahts that the most reservations have
been made and the liveliest debates on their waligive taken placé” Despite the
lively debate, the 2007 ILC Report to the Genersdé&mbly pointedly referred to the
small number of states which actually formulateeobpns to reservations and it
sought input from a broader swath of states asqgsats research in preparation for
its proposed general guidelines on reservatidrigltimately, the ILC received
minimal input from states, signifying apathy forettopic!® The typical situation
surrounding treatment of reservations by most state summarised by Aust, fails to

accommodate the practical constraints of the damadministrative system:

5 D. Hylton, ‘Default Breakdown: The Vienna Convention on thavlaf Treaties: Inadequate
Framework on Reservations’ (1994) 27 Vanderbilt Journdrafisnational Law 419, 439.

6 Chinkin, ‘Reservations and Objections to the Convention on timeir&tion of All Forms of
Discrimination Against Women', p. 76; see also SwaineséRéng’, 343.

' ILC, Commentary on Draft Guideline 3.1.12 on Reservations to Tre&iegort to the General
Assembly, UN Doc. A/62/10 (2007), p. 113.

8 1hid., para. 25, as noted in Chapter 1. Imbert has also eatechon the reluctance of states to make
objections although his comments were specifically referdagthe ECHR, P.-H. Imbert,
‘Reservations to the ECHR Before the Strasbourg CosiamistheTemeltasciCase’ (1984) 33 ICLQ
558, 592-93.

19 Discussed in Chapter 1, section 1.1.
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Every week foreign ministries will be notified ofew reservations.

They will have to consider whether they are acddptand, if not, what

to do about them. Officials, including legal advssecan be hampered

by the misunderstandings and uncertainties whichrosod the

subject...The other side of the coin is that fareministries will also

have to consider carefully whether their state khawake reservations

to treaties which they wish to ratify.
The reality is that most states do nothing to @atiat an invalid reservation because
they have little incentive to do Zoand, thus, invalid reservations stand. Under the
Vienna Convention there is no designated finaltarwn the compatibility of invalid
reservations. States claim that determining validittheir right alone. Treaty bodies,
as will be discussed in Chapter Six, insist thaereation evaluation is integral to
their remit. The point is that exactly who showdd who does, evaluate reservations
is ambiguous therefore reservations have no conm@i@nence point against which
they can currently be measured. This is undoubtadigflection of the nature of
human rights treaties and the fact that the ohbgatare not reciprocal between state
parties. States lose nothing when another staté¢y pankes an incompatible
reservation to a human rights treaty whether thggat or not. The true losers are

those subjects of the reserving state.

1.1  (BJECTIONS ANDTHEIR EFFECTS INCONTEMPORARY PRACTICE?
It must be acknowledged that the number of objgcstates and frequency of
objections to incompatible reservations is steaidityeasing as states begin to take a
more human rights-centred approach to policy dewssi This section provides
examples of state objections in contemporary hurigdnts treaty practice in order to
illustrate the normative gaps persisting in thenvi@ Convention system. It is by no
means exhaustive but intended primarily to refleetwider problem associated with
the normative value of the state-policing system.

Despite the traditionally apathetic treatment afer@ations by many states,

the power of objections cannot be overlooked. T#senvation made by Yemen to

20 Aust, Modern Treaty Lawpp. 125-26; see also R. Goodman, ‘Human Rights Treatiealid
Reservations, and State Consent’ (2002) 96 AJIL 531, 537.

21 Swaine, ‘Reserving’, 324; Goodmatjuman Rights Treaties, Invalid Reservations and State
Consent’, 533.

2 Unless otherwise noted, all reservations and objectitnsduced in this chapter can be found in
the UN Treaty Collection und&tatus of Treatieat http://treaties.un.org (UN Treaty Collection).
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CERD Article 5 elicited objections from fourteenatt Parties on the basis that it
was incompatible with the object and purpose oftthaty because the provisions it
reserved were fundamental rights and would resulliscrimination to the detriment

of certain sectors of the populatibhThough this does not invoke the two-thirds
minimum necessary to automatically invalidate aemreastion pursuant to CERD

Article 20(2), the point was made and Yemen witlhdtke reservation. This is not

the only example where a concerted effort has teduin the withdrawal of a

reservation viewed as failing to pass the objed parpose test and though the
examples are few and far between, efforts by statesncourage withdrawal of

offending reservations can be seen across thetreaes.

Upon ratifying the CAT, Chile made a reservatiodigating that it would not
apply the provisions of Article 2(3) to subordingtersonnel where a superior officer
insisted on continuing with acts referred to iniélg 1 following a challenge by the
subordinate, pursuant to the Chilean domestic lawciple of ‘obedience upon
reiteration’ as enshrined in the Chilean Militarpde of Justice. The purpose of
Article 2(3) is expressly to prevent any officet,amy level, recourse to a defence
that he was acting under orders to perpetrate reoraind it is a fundamental
obligation expressed in the Convention. The Chileservation to Article 3 claimed
the article was drafted in a ‘discretionary and jsctive nature’. The Article 3
reservation further left the door open for Chilertgplement obligations on a whim,
contrary to the purpose of the CAT. Twenty Stateti®a objected to Chile’s
reservations indicating that they were incompatiblth the object and purpose of
the CAT and several noted that the reservations wdated Article 19(c) of the
Vienna Convention. Chile ultimately withdrew itsegvations to Articles 2(3) and 3
of the CAT which was the goal of the objecting essat

The Netherlands, Denmark and Sweden each objectaddservation made
by Djibouti to the CRC which professed the statetent to not consider itself bound
by any of the articles that were incompatible withreligion or traditional values.

With only three objections Djibouti withdrew thesegvation in December 2089.

2 Belgium, Canada, Czech Republic, Denmark, Finland, Fra@ermany, Italy, Mexico,
Netherlands, New Zealand, Norway, Sweden and the Unitedddim objected. For the text of the
objections see CERMbjections 660 UNTS 195.

24 See CRCENndnote 1577 UNTS 3, n. 27.
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Questions will clearly remain as to whether thiss Head any impact on the

implementation on convention rights in Djibouti,amy other state which withdraws
a reservation, however this question is outwith sbhepe of the current thesis and
generally rests with the treaty bodies as monitorsconvention rights. These

examples indicate that objections have a tangialaey especially when the invalid

reservation is withdraw, however, when an invakservation is not withdrawn,

there is no hard and fast rule to indicate wheeeréiservation and its author stand in
the wake of an invalidity determination by anotkiate party.

Unfortunately, the successful campaigns to gebrmgatible reservations
withdrawn are overshadowed by the large numbenadmpatible reservations that
remain attached to the core treaties. Botswana®&rvation against the CAT, as set
forth in Chapter Three, section 2.5, was the obgdcan objection by Denmark,
among others, impressing the unacceptability ofviéngue nature of the reservation
due to the fact that Botswana gave no informategarding what constitutes torture
in Botswana. Denmark included that the Conventionle be in force in its entirety
between the two states without Botswana benefifimgn the reservation, an
assertion of the severability doctrine which wié bdiscussed in Chapter Five. The
statement indicating that Botswana will not receilie benefit of the reservation
implies that Demark is the final arbiter of theemttto which Botswana consents to
be bound by the CAT. However, this does not aligth wontemporary rules of
international law whereby a state has the sole pdweletermine the extent of its
consent to be bound. The importance of this panthat the recognised treaty
obligations of Botswana and the validity of theer@ation are left in limbo.

Finland’s objection to Bangladesh’s reservatiorCAT Article 14 echoed
the position that the reservation violated the @ple that a state may not invoke the
provisions of its domestic law as justification farfailure to perform its treaty
obligations and that the treaty would remain incéobetween the two without
Bangladesh benefiting from the reservafioit is apparent from the nature of the
rights reserved against that reservations affectibgolute rights, especially the
prohibition against torture, attract the highesmber of objections. As Aust has

pointed out, the compatibility test must be appladgjectively and if a reservation

%5 CAT, Objections 1465 UNTS 85.
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has been objected to by even one state on the dgmfrfailure to satisfy the object
and purpose test then the reserving state is @bligethe principle of good faith to
reconsider the reservatiéh.However, observation of the good faith principde i
rarely, if ever, responsible for the withdrawalofeservation.

The Government of the Kingdom of the Netherlandsnis of the most active
reservation monitoring states and particularlyhis state most attentive to CEDAW
reservations it deems contrary to aims of the yréatving objected to reservations
made by thirty states. In short, the Netherland$eatbd to reservations—or
interpretive declarations resulting in reservatishdeemed vague and centred on the
idea that national law or Islamic Sharia law woplevail in any instance where
these may be in conflict with CEDAW. To underlints point, the Netherlands
stated:

[T]hat such reservations, which seek to limit teeponsibilities of the

reserving State under the Convention by invokirggganeral principles

of national law and the Constitution, may raise liteuas to the

commitment of this State to the object and purpafsthe Convention

and, moreover contribute to undermining the bagignternational

treaty law. It is in the common interest of Stattest treaties to which

they have chosen to become parties should be teshexs to object

and purpose, by all partiés.
The Netherlands’ objection to general referencesleomic Sharia law were echoed
by a many CEDAW State Parties, however, to dateenohthe State Parties
maintaining reservations based on general incofipsti with Sharia law have
withdrawn these reservations. In each instance Nétherlands specified that the
objection would not prevent the treaty from goimgoi force between it and the
reserving state. There the situation remains. Ratens which are clearly contrary
to the object and purpose of the treaty are maiathdespite objections. In light of
the reservation being maintained, the questionuopgse and value must be asked.
Clearly the Netherlands does not intend to exchirdeprovisions against which the
other states have reserved, however all states h&em put on notice that

Netherlands does not consider these types of r@$emg valid which could, if a

26 Aust,Modern Treaty Lawpp. 144-45.

2" Declaration by the Government of the Kingdom of the Netherlanifisrespect to reservations
made by Malaysi#l November 1996¥F:iji (20 November 1996Rakistan(1 July 1997), andlgeria
(15 May 1998) to CEDAW, all in the UN Treaty Collection.
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dispute was ever taken to a dispute settlement,bpdyide support for a final
decision on the invalidity of the reservations.

Of the two options for legal effect provided by tWieenna Convention, the
first allows the reserving state to become a ptotyhe treaty when there are no
objections since in the absence of objections state deemed to have accepted the
reservatiorf® the second option is that the objecting stateneayate entry into force
between itself and the reserving statén the above example it is inconsequential in
a practical context for the Netherlands to precledéry into force of the treaty
between it and a reserving state because the Siesgavation in no way affects the
people of the Netherlands. Additionally, the Vier@anvention gives no guidance as
to what happens to the reservation in the everwbpéctions. In the Netherlands
example, the incompatible reservations have beemtanaed. These examples
demonstrate that the law governing reservationgidkable at its best and, at its

worst, is in complete disarray due to lack of gocka

1.2  FORWARD THINKING EFFORTS

Several European states have put in place speoiitoning arrangements in order
to normalise responses to invalid reservationstiquéar the Nordic state¥. The
Council of Europe (COE) has also called upon itsnider States to take a
coordinated approach in objecting to reservatioms.1999, out of concern over ‘the
increasing number of inadmissible reservationsnternational treaties, especially
reservations of a general character,” the COE adb@ recommendation on
responses to inadmissible reservations to intematitreaties highlighting that the
Vienna Convention did not envisage ‘the formulatminreservations of a general
character®* The recommendation set out model responses torbsétvations of a

general nature, including sweeping and subordinateservations, and those that

%8 \Vienna Convention, Art. 20(4)(a) and 20(5).

9 Vienna Convention, Art. 20(4)(b).

%0 J. Klabbers, ‘Accepting the Unacceptable? A New Nordic 6agh to Reservations to Multilateral
Treaties’ (2000) 69 Nordic Journal of International Law 1Z9Magnusson, ‘Elements of Nordic
Practice 1997: The Nordic Countries in Co-ordination’ (3988rdic Journal of International Law
350.

31 COE Ad Hoc Committee on Legal Advisors on the Internatidhablic Law, COE Doc.
CM(2000)50 (6 April 2000), appendix IV, para. 7.

%2 COE Committee of Ministers, Recommendation No. R(99pn Responses to Inadmissible
Reservations to International Treaties (18 May 1999).
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were specifically deemed to contravene the objeul purpose of the treaty.
Subsequently, COE states do seem to have adopiedgémeral approach as
evidenced in the formulation of the objections &kiBtan's ICCPR reservations to
the ICCPR and CAT. The effect of the concerted redfmn the withdrawal of

reservations remains to be seen.

1.3 SIMMARY

While it is clear in practice that objections oftearve a valuable communicative
purpose and occasionally lead to the withdrawahwélid reservations, the fact is
that the practice of making objections to invakdervations to human rights treaties
has developed outwith the Vienna Convention rulée Vienna Convention did not
envision invalid reservations as the subject ofabeeptance and objection system
set up in Articles 20 and 21, thus states havetaddpe rules as necessary to convey
their views on the validity of reservations. Thiashincreased the normative
uncertainty surrounding invalid reservations asestaend to have their own views
on the legal effect of invalid reservation. Nonégiss, objection activity does signal
a desire on the part of states to keep invalidrvesens in check which can only

strengthen the human rights treaty system.

2 INTERNATIONAL JUDICIAL ORGANS

There are relatively few cases that have requiredust to evaluate the validity of a
reservation. This is not surprising considering tha primary way that a reservation
would come under the examination of a court ishe ¢ourse of a contentious case
which on the international level can happen onlergha state has consented to the
jurisdiction of the adjudicating organ. Politicalrsiderations combined with the fact
that states are not the beneficiaries of humartgitgbaties have created an apathetic
atmosphere where states are not willing to bringcens about invalid reservations
to the fore outwith the closed treaty system wharstate can freely make an
objection with minimal effect. Thus, while in thgoan international court is the
ideal forum for reservations review, the realitytloé practice once again reveals that
the Vienna Convention default system stymies anyective procedure because

there is no compelling reason for a state to takadwversarial position.
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Together, the ICJ, the European Court of Human Rigind the Inter-
American Court of Human Rights have contributedhe reservations debate not
only with their decisions but also because theicislens have inspired prolific
academic writing on the issues taken up when cenisig reservations to
international conventions. Though not entirely & fpoint of UN human rights
treaties examined by this thesis, the region-sjppetiaty organs have enriched the
arguments surrounding the evaluation of reservatiparsuant to the Vienna
Convention and its application to human rightstiesa

It has been suggested that ‘the right of a tribbmaletermine the validity of a
reservation is not completely clear in internatidasv because of the possibility of
infringement on a state’s sovereignty’ However, if state sovereignty was an
automatic and complete bar to judicial review raitthe ICJ nor regional human
rights courts would have cause to exist since theipose is to adjudicate disputes
among states, including those involving treaty riptetation. As will be discussed
below, the question of the right of a judicial angeo determine the validity of
reservations is largely resolved by state consetite jurisdiction of one or more of
the judicial organs examined herein. The past tlteeades of adjudication by
international tribunals has advanced the law ofmegions and also provided
precedents for interpreting particular aspects adfervations. Unfortunately, the
capable international courts are limited by theusaf of states to hold fellow

sovereigns to account.

21 INTERNATIONAL COURT OFJUSTICE

There are issues that should not be left to the stedecide, especially when there is
a dispute between states, and the interpretatitimecferms of a reservation is one of
these instance¥.On the international level, the ICJ is the primaugicial organ
competent to entertain disputes between stategdiegainterpretation of a treaty

and/or a breach of an international obligationhsas breach of a human rights treaty

% R.St.J. Macdonald, ‘Reservations under the European Camvemi Human Rights’ (1988) 21
Revue belge de droit international 429, 442.

% Military and Paramilitary Activities in and Against Nicaragu@licaragua v. United States
Jurisdiction and Admissibility, 1984 ICJ Reports 392, 26 NoB41Para. 75. When considering the
US multilateral treaty reservation the Court stated,rt&@ely the determination of the States
“affected” could not be left to the parties but must beentadthe Court.’
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obligation® Special Rapporteurs on the topic of treaty lawalietbe discussion of
Brierly, especially, in Chapter Two—as well as mamyhors and governments at the
time of the preparation of the Vienna Conventiovofaed resort to the ICJ to settle
disputes over the validity of reservatidhsut this desire was not a harbinger of
practice that would come to pass. Five of the ddid human rights treaties
incorporated articles designating the ICJ as théonaatic forum for dispute
resolution in the instance that state parties hawvesolved issues regarding one of
these treatie¥. Disputes arising under the treaties without exprlispute provisions
may still be referred to the ICJ pursuant to Aei8b of the Statute of the Court.

The cornerstone of ICJ jurisdiction is state cohs@&ecause states must
consent to ICJ jurisdiction eithdpso factd® or on an ad hd2 basis, a state
formulating an invalid reservation will not necediyabe subjected to review by the
ICJ even if another state attempts to bring anoacto have the validity of a
reservation determined. Regardless of the typeighft tbeing violated, the legal
personality of the holder of the right or the natwf obligation, there can be no
review of a reservation affecting these at therirgtgonal level unless the allegedly
violating state has consented to jurisdiction.

The ICJ has played a relatively small role in teservations debate since

delivering itsGenocide Opinionn 1951. It is not that the ICJ has not addressed

% Statute of the ICJ, Art. 36(2).

% See P.-H. Imbert, ‘Reservations and Human Rights Coiovesnt(1981) 6 Human Rights Review

28, 45.

%" CERD, Art. 22; CEDAW, Art. 29; CAT, Art. 30; and ICEBt. 42, all contain clauses similar to

the following as outlined in the ICRMW, Art. 92:
1. Any dispute between two or more States Parties congetthi@ interpretation or
application of the present Convention that is not settledegytiation shall, at the request of
one of them, be submitted to arbitration. If within six moritbm the date of the request for
arbitration the Parties are unable to agree on the org@mmizaf the arbitration, any one of
those Parties may refer the dispute to the Internati@umlrt of Justice by request in
conformity with the Statute of the Court.
2. Each State Party may at the time of signature oicatiifin of the present Convention or
accession thereto declare that it does not consider itself tbiyupdragraph 1 of the present
article. The other States Parties shall not be bountdiyparagraph with respect to any State
Party that has made such a declaration.

The CERD does not contain an equivalent para. 2. It mustb&lsnoted that there are often steps

taken to resolve disputes prior to resorting to the 1GJeXample, the inter-state dispute mechanisms

set forth in CERD, Arts. 11-16.

% Statute of the ICJ, Art. 36(2).

% Statute of the I1CJ, Art. 36(1).
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reservations in any form as reservations have fedtin several decisioffsby the
Court; however, for the purpose of this researkh, grinciples of law discussed in
relation to reservations in many of these casesrtegrom that which is under
examination here. More relevant to the subject uneidew are the cases in which
the Court has had occasion to reinforce its opitiat reservations to human rights
treaties are permitted as long as they do not aeaire the object and purpose of the
convention. These occasions have thus far arisetim@nform of reservations to
Article 1X of the Genocide Convention (compulsoryrigdiction of the ICJ over
disputes arising under the Convention). Most rdgetite Court upheld the validity
of the Rwandan reservation to Article 1X therebysmlissing a petition by the
Democratic Republic of the Congo due to ‘a manifask of jurisdiction*! despite
the fact that the alleged violations breached mdy the Genocide Convention but
also customary international I\ .

Other examples include the 1999 dismissals of Yiag@ss complaints
against the United States and Spain for allegedaide in connection with the
Kosovo conflict. The Court reiterated its 1951 opin that reservations to the
Genocide Convention are generally permitted antirdservations to Article 1X are
not contrary to the Convention’s object and purgdshough these cases dealt with
the compatibility of a reservation with the objeantd purpose of the Genocide
Convention the decisions gave little guidance am dpplication of the object and
purpose test. This is not a shocking revelatiors®ring that the ICJ had already
contemplated just such a reservation in @enocide Opinion Furthermore, the
response to a reservation against the automatisdjation of the ICJ was not
unforeseen as it is a reservation which is quiterofepeated to both the Genocide
Convention and the other human rights treaties wittomatic dispute resolution
clauses. Thus, while setting the stage for the twous story of reservations, the 1CJ

has in the past sixty years had no occasion tabgtutilise the test it developed to

40 e.g.Case ofMilitary and Paramilitary Activities in and Against Nicarag North-Sea Continental
Shelf Case§Germanyv. Denmark/Netherlands1969 ICJ Reports 3, 20 Feb. 1968erhandel Case
(Switzerland v. United Stafe$reliminary Objections, 1959 ICJ Reports 6, 21 Mar. 1959

“ Armed Activities (Democratic Republic of the CongoRwanda), New Application: 2002,
Jurisdiction and Admissibility, 2006 ICJ Reports 6, 3 26, para. 25.

“2|bid., paras. 66, 67

43 Legality of the Use of Forcgrugoslaviav. United States of AmerigaProvisional Measures, 1999
ICJ Reports 916, 2 Jun. 1999, paras. 22, L Zgality of the Use of Forc€yugoslaviav. Spair),
Provisional Measures, 1999 ICJ Reports 761, 2 Jun. 1999, Baras.
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ascertain the validity of a reservation to onehaf obligations found in the core UN
human rights treaties. It has only repeated theldorental point of it$<5enocide
Opinion that states may make reservations that do notaante the object and
purpose test, such as with regard to an Articled3ervation.

Were a state not to have made a reservation telArX, the next issue to
consider would be the nature of the obligation sm@hom the obligation is owed.
When considering the viability of a claim in intational law it must be recalled that
‘only the party to whom an international obligati® due can bring a claim in
respect of its breach* As discussed in previous chapters, human righigaitons,
with a few exceptions, are due to individuals unidher jurisdiction of the state, not
other states. Though ‘the principles underlying {i&enocide Convention) are
principles which are recognised by civilised nasioms binding on States even
without any conventional obligatiol'it is clear that all human rights obligations as
set forth in the many UN human rights conventiong &ot of the same
unquestionable nature. This idea was a primary ertitin of the Court in its
opinion® Thus the nature of the right allegedly violatedst be examined to
ascertain whether an inter-state suit could be ditoto the ICJ in the event that
consent to jurisdiction is given.

The proliferation of human rights treaties has éased the catalogue of
obligations and it is untenable to suggest thatetlaee not differences among these.
In the Barcelona Tractioncase the ICJ made clear that some obligation®wesl
towards the international community as a whole bseahe nature of the rights are
so important as to concern all states—obligatieng omne$’ As outlined by the
Court, erga omnesbligations are derived from international law andlude the
prevention of the crime of genocide and the obidgato protect people from slavery

and racial discriminatioff though not all derived from peremptory norfiaVhile

4 Reparation for Injuries Suffered in the Service of the UnitedoNgtAdvisory Opinion 1949 ICJ
Reports 174, 11 Apr. 1949, pp. 181-82.

%> Reservations to the Convention on the Prevention andsPuint of the Crime of Genocide,
Advisory Opinion 1951 ICJ Reports 1%5€nocide Opinio)) p. 23.

8 bid., p. 29.

47 Barcelona Tractior(Belgiumv. Spain, Second Phgsdudgment, 1970 ICJ Reports 3, 5 Feb.1970,
p. 32, para. 33.

“8 |bid., p. 32, para. 34. These particular obligations are dkrfinem the Genocide Opinionthe
Genocide Convention and CERD, among further internatiomakagents. The Court went on to say
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breach of these particular rights allow any statentvoke the breach afrga omnes
obligations as a basis for a contentious case, roathe rights protected by the core
UN human rights treaties do not qualify as obligasierga omnesoutwith the
relationships established under a self-contaireatyrregime thus the ability to bring
an action to resolve a dispute will be limited adiagly. As pointed out by the
Court, ‘the instruments which embody human rights bt confer on States the
capacity to protect the victims of infringementssoich rights irrespective of their
nationality’>® Unless the complaining state is the entity to Wwhtbe allegedly
offending state owes a dutywhich is rarely the case in the context of reséowa,
there will be no basis upon which the state magassfully bring a complaint at the
ICJ. Furthermore, Zemanek observes that the existesf differing opinions
evidenced by a reserving state and an objecting steakes it ‘doubtful which
obligations the reserving state has accemigh omnesand in respect of which
contracting parties relations under the convengixist’.>? This point underscores the
difficulty in determining invalid reservations smenany states may have different
views about the same reservation.

The ‘erga omnesharacter of a norm and the rule of consent tisdiation
are two different things®, a legal reality that makes the issue of imperibliiss
reservations no easier to address. The requisiteett to jurisdiction will not be
ignored simply because the right allegedly violatedne that is a matter ¢dis
cogensor an obligationerga omnes Though the ‘crucial aspect @rga omnes
obligations is...the manner in which they may eveliyude enforced* in
international law, in practice the opportunity i@t maken up by states in the context
of human rights. The separate opinion filedAmed Activities(Judges Higgins,
Kooijmans, Elaraby, Owada and Simma) sought ‘towdrattention to the

significance of certain recent aspects of the Coyurisprudence in the matter of

that othererga omnegights ‘are conferred by international instruments of avensial or quasi-
universal character'.

49 K. Zemanek, ‘New Trends in the Enforcement of Erga Gam@bligations’ [2000] Max Planck
Yearbook of United Nations Law 1, 6-8

* Barcelona Tractionp. 47, para. 91. The Court was referring specificalliheoprotection against
denial of justice.

*1 Reparation for Injuries Advisory Opiniopp. 181-82, as relied upon Barcelona Tractionp. 33,
para. 35.

52 7zemanek, ‘New Trends in the Enforcement of Erga Ondtgmgations’, 4.

%3 East Timor(Portugalv. Australia), Judgment, 1995 ICJ Reports 90, 30 Jun. 1995, para. 29.

54 Zemanek, ‘New Trends in the Enforcement of Erga Ondtggations’, 10.
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reservations® and implied that perhaps consent based jurisdiaiees not square
with the evolving concept of obligations that amed to the world community at
large. Specifically the separate opinion ponderd@ ‘underlying reason for the
Court’s repeated finding that a reservation to detiX of the Genocide Convention
is not contrary to the object and purpose of tiesty’ >° The consideration shown by
the five judges seems to reflect a growing uneasle the nonchalant attitude of
states toward reservations to human rights treagigigecially those embodyings
cogenshorms>’

There have been efforts by various UN bodies tothetICJ to issue an
advisory opinion on the validity and legal effedt reservations® The Women'’s
Committee has been particularly proactive in traspaign during the past twenty
years, due in large part to the vast number ofrvasiens to CEDAW. As of yet,
neither the UNGA nor the Security Council has bpersuaded to authorise such a
request. An advisory opinion could provide stated @eaty supervisory organs with
much needed guidance on this issue though it ikalplthat it would resolve all of
the issues that trouble reservations to humangigeaties.

With rights and obligations of varying a nature rfggiimplemented in
multifarious states it is logical to conclude thatindependent court would be better-
placed to evaluate the positions of states to @agdeement about treaty interpretation
and implementation. However, states have showmttwsiasm for resort to the 1CJ
for a determination of reservation validity. Dispsitover reservation validity seem to
be battles not worth fighting at the ICJ level.skimmary, the primary contribution
of the ICJ was to introduce the object and purpesé¢ a test that seems to be a

faceless judge whose rulings have yet to be defved by its maker.

5 Armed ActivitiesSeparate Opinion, 2006 ICJ Reports 63, 3 Feb. 2006,3ara.

% |bid., para. 3.

°" Especially with respect to Judge Higgins whose pulidioatprior to her election to the Court
tended to take a dim view of reservations to human rigbtties. See, for example, R. Higgins,
‘Introduction’ in J.P. Gardner (ed.fjuman Rights as General Norms and a State’s Right to Opt Out:
Reservations and Objections to Human Rights Conven(BH€L, London 1997); R. Higgins,
‘Human Rights: Some Questions of Integrity’ (1989) IHr@nonwealth Law Bulletin 598.

8 H.B. Schopp-Schilling, ‘Reservations to the Convention e Elimination of All Forms of
Discrimination Against Women: An Unresolved Issue or (N@wNDevelopments’ in |. Ziemele
(ed.),Reservations to Human Rights Treaties and the Vienna Conv&wggime: Conflict, Harmony
or Reconciliation(Martinus Nijhoff, Lieden/Boston 2004), pp. 16-17; ChinkiReservations and
Objections to the Convention on the Elimination of All fagrof Discrimination Against Women’, p.
81; W.A. Schabas, ‘Reservations to the Convention on thetRafhthe Child’ (1996) 18 Human
Rights Quarterly 472, 490; Schabas, ‘Time for InnovationReftbrm’, 79.
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2.2 EJROPEANCOURT OFHUMAN RIGHTS

Unlike the ICJ, the European Court of Human RiglE€tHR) has compulsory
jurisdiction over disputes arising under the Euap€onvention for the Protection
of Human Rights and Fundamental FreedSnECHR). The ECHR was the first
multilateral treaty to feature compulsory jurisébect of its treaty organs over disputes
arising under it and also to provide the opporturidr individuals to act on the
international level to have their ECHR enumeratechan rights enforced. Primarily
the court has reviewed individual applicatiéhshowever inter-state cadésare
allowed by ECHR Article 33 though they make up oalgmall percentage of actual
applications, unlike the ICJ whidnly reviews inter-state cas&sThus, the issue of
consent to jurisdiction that might thwart a casthatICJ is not a problem for ECtHR
with respect to adjudicating upon rights protedigdhe ECHR and, importantly, its
decisions are automatically bindffign the State Party.

The automatic jurisdiction of ECtHR has enabled tloeirt to enrich the
reservations debate through several cases whenast necessary to evaluate a
reservation. Much of the attention by the ECHR tyreargans has focused on the
non-reciprocal nature of human rights treatiedreéfand v. the United Kingdomthe
ECtHR emphasised that:

...unlike international treaties of the classic kinthe [ECHR]
comprises more than mere reciprocal engagementgéertContracting
States. It creates over and above a network of ahutbilateral
undertakings, objective obligations which, in therds of the Preamble,
benefit from a ‘collective enforcemenif'.

% ETS No. 005, 213 UNTS 221, 4 Nov. 1950, as amended by ProtesolId and 14, entry into
force 1 Jun. 2010 (ECHR). Art. 32 (1) provides: ‘The judddn of the Court shall extend to all
matters concerning the interpretation and application ofGbevention and the Protocols thereto
which are referred to it as provided in Articles 33, 34, dd 47.’

% Prior to the entry into force of Protocol 11 to the ECBIR1 Jun. 2010, individual applications
were first reviewed by the European Commission on HumahtRi Between 1959 and 2010 the
ECtHR reached 13,697 judgments. See Registry of the Europeahddiuman RightsEuropean
Court of Human Rights Annual Report 2QQDE, Strasbourg 2011), p. 157.

®1 For example/reland v. the United KingdomSeries A, No. 25, 18 Jan. 1978yprus v. Turkey
[GC], No. 25781/94, § 78, ECtHR 2001-IV.

%2 R. Higgins, ‘Speech to the European Court of Human Rights@nccasion of the opening of the
judicial year’ (30 Jan. 2009) iEuropean Court of Human Rights Annual Report 2GCDE,
Strasbourg 2010), p. 42.

®*ECHR, Art. 46.

® Irelandv. United Kingdompara. 239.
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In other words, the obligations are important nollydecause the individual states
bind themselves but also because the collectiv@atiés has undertaken to promote
and protect the entirety of the ECHR. The Courtimgsiishes human rights treaties
from other types of treaties based on the subjettemand non-reciprocal nature, an
argument common to those who oppose unfetteredvedgms to human rights
treaties®

The basis of reservation analysis under the ECHRusd in Article 57—
formerly Article 64°~which requires that reservations not be of a ‘gangharacter’
(Article 57(1)) and must ‘contain a brief statemeifitthe law concerned’ (Article
57(2)). The structural requirements of ECHR Arti6lé have allowed the Court to
declare reservations impermissible for want of @eti57 compliance rather than
having to always engage the object and purpose Tést Court has continued to
impress upon states the necessity of complying thighstructural requirements of
Article 57 most often finding that those reservasichatdo provide references to the
specific law as well as an indication of the subjematter of the law will not be
adjudged invalid.Chorherr v. Austria exemplifies the ECtHR’s application of
Article 57 where it found no violation of eithertiate complained about because
Austria’s reservation made it ‘possible for everyoio identify the precise laws
concerned and to obtain...information regarding théf’

Most notably the ECtHR has continued to advocagestiverance princigie
in the context of establishing the consequencenahealid reservation. lBelilosv.
Switzerland?? the Court succinctly outlined that if a reservatimas determined
invalid then it was without effect and would be aeable with the result that the

obligation against which the invalid reservationswerected would still be in effect

% e.g. C. Redgwell, ‘Reservations to Treaties and HuRights Committee General Comment No.
24(52)' (1997) 46 ICLQ 390; L. LijnzaadReservations to UN-Human Rights Treaties: Ratify and
Ruin? (Martinus Nijhoff, Dordrecht 1995); Imbert, ‘Resereets to the ECHR Before the Strasbourg
Commission’, 585.

% The change of article number was effected with the amentgnadopted in Protocol Nos. 11 (ETS
No. 155) and 14 (CETS No. 194) which entered into forognl 2010.

7 ECtHR Series A, No. 266-B, 25 Aug. 1993, para. 21.

% See S. Marks, ‘Three Regional Human Rights TreatiesTareir Experience of Reservations’ in
J.P. Gardner (ed.Human Rights as General Norms and a State’s Right to OptR&servations and
Objections to Human Rights Conventi¢B$ICL, London 1997), p. 45.

% Discussed in more depth in Chapter 5, section 4.1.

0 Belilosv. Switzerland (App. No. 10328/83), [1988] ECHR 4, 10 EHRR 466, 29 A988.
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in its entirely for the reserving state.The case was, in fact, the first time an
international tribunal had determined a reservation be invalid’? Despite
Switzerland’s contention that the ECHR State Partiead accepted the
declaration/reservation by virtue of their silertbe Court pointedly clarified that
‘[tlhe silence of the depositary and the ContragtiBtates does not deprive the
Convention institutions of the power to make th@ivn assessment® The Court
ultimately determined that the reservation in goes{to ECHR Article 6(1)) was
invalid and severable because it was not only géreral nature, contrary to Article
57(1), but also because there was no ‘brief stateroé the law concerned’ as
required by Article 57(25*

Marks notes that iBelilos the ECtHR had four options once it determined
that the Swiss reservation was invalid: firstlye timvalidity would have no effect;
secondly, the invalid reservation would cause tii@ieable article (ECHR Article 6)
to be inapplicable to Switzerland; thirdly, the afid reservation would be ignored
(severed) with Article 6 remaining applicable toi@erland; or, finally, the Swiss
ratification would be treated as a whole invaliduléing in Switzerland no longer
being considered a party to the ECHRChoosing the third option, the Court
gambled that membership to the ECHR was more irapbtb Switzerland than the
exclusion of the provision against which it hadereed and thus severed the
reservatiof® from its ratification’”” Counsel for Switzerland had actually admitted
the prevailing importance of ECHR membership duritig hearind® which

arguably made the Court’'s decision easier. The iegimn of the severability

" Ibid., para. 60. For a discussion, see generally,Btdrguignon, ‘The Belilos Case: New Light on
Reservations to Multilateral Treaties’ (1988-89) 29 Vimgidournal of International Law 347;
Macdonald, ‘Reservations under the European Convention on HurghtsRi

2 Bourguignon, ‘The Belilos Case’, 380.

3 Belilos para. 47.

" The Court referred to then Art. 64 as was in force988l See Bourguignon, ‘The Belilos Case’,
362 et seq.

5 Marks, ‘Three Regional Human Rights Treaties’, pp. 48-49.

® The reservation was actually titled a declaration hewes applied it created a reservation. For an
analysis of the distinctions, see D.M. McRae, ‘The Légfédct of Interpretative Declarations’ (1978)
49 BYBIL 155. For further comment on terminology distinctisae S. Marks, ‘Reservations
Unhinged: TheBelilos Case Before the European Court of Human Rights’ (1990) 139 BDO; I.
Cameron and F. Horn, ‘Reservations to the European Conventidfuman Rights: The Belilos
Case’ (1990) 33 German Yearbook of International Law 69; ImbRdservations to the ECHR
Before the Strasbourg Commission’.

"Belilos para. 60.

"8 Schabas, ‘Time for Innovation and Reform’, 73.
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doctrine ultimately led to the state’s culpabilityBelilos Switzerland subsequently
redrafted and resubmitted an amended reservatitiretsame article. This exercise
in reformulation of reservation introduced a novapproach to rectifying
impermissible reservations that will be discussethe Chapter Five.

The severance principle was confirmed by two subseEuropean cases. In
Weberv. Switzerlan&® the Court examined the revised Swiss reservatiofirticle
6(1) and found that due to the failure of the Swgesernment to append ‘a brief
statement of the law concerned’ as required by-fheticle 64(2), the reservation
was invalid® Recalling itsBelilos judgment, the Court severed the reservation and
applied the ordinary meaning of Article®6Loizidouv. Turkey? further cemented
the Strasbourg approdthwhen the ECtHR noted the special character oE@ER
and stated that the Convention regime ‘militate$aivour of severanc® and that
Turkey’'s ‘impugned restrictions [could] be severé@m the instruments of
acceptance...leaving intact the acceptance of tHergitclaused®. These 1990 and
1995, respectively, decisions put all ECHR Statdi€éson notice that a reservation,
or any statement amounting to a reservation, mostpty with the structural
requirements for reservations as set forth in tbev@ntion.

Higgins notes that while some viewed tt@zidoucase as departure from the

ICJ jurisprudence on reservations,

...any perceived bifurcation depends on what oneebed to have been
the scope of the International Court’'s judgmentha 1951 advisory
opinion on Reservations to the Genocide Conventian particular

whether it precluded a court from doing anythingemtthan noting

whether a particular State had objected to a rasien;*°

Her opinion supports the reality that each caserevaecourt must address the issue

of reservations to a human rights treaty is an dppdy to further refine the

" Weberv. Switzerland/App. No. 10/1989/170/226), ECtHR Ser. A, No. 177, 22 Ma3019

8 |pid., paras. 37, 38.

8 |bid., para. 38.

82 Loizidou v. Turkey Preliminary Objections, (App. No. 40/1993/435/514), ECtHReSeA, No.
310, 20 EHRR 99, 23 Mar. 1995.

8 Severability is often referred to as the ‘Strasbopgreach’ as a result of the Court’s continued
stance on continued applicability of reserved articleth@fECHR when a reservation to the article is
deemed invalid.

8 Loizidoy para. 96.

% Ibid., para. 97.

8 Higgins, ‘Speech to the European Court of Human Rights’, .p. 45
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application of the vague test created by Genocide Opiniorand promulgated by
the Vienna Convention reservations regime.

It must be pointed out that the ECtHR’s approachs@fering an invalid
reservation and leaving the reserving state boartthié reserved article is different
from the Vienna Convention approach typically agglto the UN treaties examined
in this thesis. Under the Vienna Convention appnphecause only states determine
validity amongst themselves, the invalid reservateay be applicable between the
reserving state and accepting states while simettasly being inapplicable between
the reserving state and an objecting state. Irs¢ioend scenario, the entirety of the
article that is the object of the reservation witht be in effect as between the
reserving and objecting states. This, however, gg@n irrelevant point between the
states in the context of non-reciprocal treatieppmt discussed earlier in Chapter
Three and which will be further addressed in Chalpiee.

The Belilos decision signified a crucial moment in the restBors debate as
it departed from the state-centric view of statestlze sole arbiters of validity.
Furthermore, despite the recognition in both custgmninternational law and the
Vienna Convention of a state’s role in assessirgsarvation either by acceptance of
or objection to, theBelilos Court also excluded consideration of other Cotitngc
Parties’ reactions, or lack thereof, when it, &®avention organ, was evaluating the
validity of a reservatiofi/ With these decisions the ECtHR has been effedtive
bolstering the idea that when a supervisory orgasreated specifically to oversee a

convention, states are relieved of absolute contref reservation compatibility.

2.2.1 BJROPEANHUMAN RIGHTS COMMISSION

The reservations cases addressed by the now d¥flwrbpean Commission on
Human Rights (the Commission) merit consideratiomarily because they laid the
groundwork for the ECtHR’s seminal reservationsislens. As the organ to which

individual applications alleging violations of tHeCHR were first submitted, the

87 Belilos para. 47: ‘The silence of the depositary and the Contta&tates does not deprive the
Convention institutions of the power to make their own sssent.’

8 The dissolution of the Commission as an ECHR supervisggnowas effected with the adoption
of Protocol No. 11 (ETS No. 155), see Section Il of thetd@ol on the European Court of Human
Rights.
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Commission was not only a supervisory organ sespgzifically to oversee aspects
of the ECHR but it also served as the gatewayadi@GitHR.

Some of the decisions by the Commission can be Wdestribed as
inconsistent with both the ECtHR and its own caja® of precedents. However, in
the 1982 Temeltaschv. Switzerland case the Commission was successful in
reinforcing its competence to evaluate reservatewes in the event that other states

may have accepted a reservation pursuant to Sdttiointhe ECHR stating:

...even assuming that some legal effect were to trébw@ed to an
acceptance or an objection made in respect of ervason to the
Convention, thiscould not rule out the Commission’s competetwe
decide the compliance of a given reservation orirderpretative
declaration with the Conventidi.
This principle was cemented five years later by B@&HR’s Belilos decision and
reinforced in the Commission when in 1991 it rulbdt Turkey’s reservation to
ECHR Article 25 was illegal in the joined cas@isrysostomos, Papachyrysostomou,
and Loizidoy?® which ultimately found their way to the ECtHR &sLoizidoucase.
The Commission also usd@éemeltaschas an opportunity to firmly establish
the concept of a disguised reservation. Relyinghendefinition of a reservation in
Article 2(1)(d), the Commission held that the iptetative declaration made by
Switzerland regarding ECHR Article 6(3)(e) wasactfa reservation due to its effect
on the rights protected by the artidteThis paved the way for thelilos Court to
employ McRae’s definition of a ‘qualified declati and hold Switzerland’'s
‘declaration’ to have the same effect as a resemnvat
Marks suggests that thBelilos and Temeltaschdecisions indicate that
acceptance and objection to a reservation will havdearing on the validity of a

reservation regardless of whether grounds are basedECHR Article 57 or

8 Temeltaschy. Switzerland (App. No. 9116/80), ECommHR, 5 EHRR 417, 5 May 1982apét
(emphasis added).

% Chrysostomos, Papachrysostomou, LoizidouTurkey, (Joined App. Nos. 15299/89, 15300/89,
15318/89), ECommHR, 3 Rev. U.D.H. 193, 68 ECommHR Dec. §.R46, 242 (1991), 4 Mar.
1991.

%1t is interesting to note that the Federal Court oft8aviand had also come to the same conclusion
and used this determination to dismiss the domestic appaaght by Mr Temeltasch in its judgment
of 30 Apr. 1980. See Imbert, ‘Reservations to the ECHRBehe Strasbourg Commission’, 559.

%2 McRae, ‘The Legal Effect of Interpretative Declavat’.
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incompatibility with objects and purpos&sa conclusion that is supported by the
dicta in both cases. Though not a central featlirth® case, ECHR State Parties
were put on notice that the convention organs tmetstates, had the final authority
on reservation compatibility.

Imbert points out that the assessment of the wglidf reservations was
tantamount to the interpretation of reservationsfarsas the Commission was
concerned, though he questions the basis of theupred competency and insists
that they are two unrelated questidhgor its part, the Commission noted that it had
on previous occasions interpreted reservatioasd that this function was part and
parcel to assessing validity, an argument echoedhbytreaty bodies as will be
discussed in Chapter Six. Key to the Commissionisigetency argument was that
the ECHR did not embody ‘reciprocal rights and gélions in pursuance of their
individual national interests’ coupled with the sence of supervisory organs
specific to the Conventiotf.Imbert concludes that ‘it is essentially the objecand
non-reciprocal nature of the obligations undertakgrthe Contracting Parties that
justifies the competence of the supervisory orgahs’

Non-reciprocity of the ECHR was established presipuin the 1961
Commission decision dkustriav. Italy®®. In the case Italy argued that Austria could
not bring the claim because at the time of thegalieviolation Austria had not yet
ratified the ECHR. The Commission deftly sidesteppgbe issue by noting the
purpose of the ECHR was to establish a common @uistler under which State

Parties undertook obligations

...essentially of an objective character, being desigrather to protect
the fundamental rights of individual human beingsf infringements
by any of the High Contracting Parties than to esubjective and
reciprocal rights for the High Contracting Partiesmselves?

This mantra of non-reciprocity of the ECHR was feiced by subsequent ECtHR

decisions and has been reflected in a multituddeaisions outwith the European

9 Marks, ‘Three Regional Human Rights Treaties’, p. 52.

% Imbert, ‘Reservations to the ECHR Before the StrasbGargmission’, 583-84.

% Temeltaschpara. 65.

% |bid., para. 63.

% Imbert, ‘Reservations to the ECHR Before the StrasbGargmission’, 585.

23 Austria v. Italy (App. No. 788/60), ECommHR, 4 European YBHR 116 (1961), 11 3&1. 1
Ibid., p. 140.
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system. The framework of the ECHR and its superyiseechanisms is reflected in
the international treaties and a concept easilysteared to the broader system. This
thesis argues that it is precisely the combinatbrthe non-reciprocal nature of
human rights treaties and the fact that speciffgestisory organs exist to oversee

these treaties that allows the supervisory orgarsraservation review mechanisms.

2.3 INTER-AMERICAN COURT OFHUMAN RIGHTS

The Inter-American system set forth in the Americ@onvention on Human
Rights® (ACHR) is more procedurally complex than the E@ap system with only
the Inter-American Commission on Human Rights (IA@OHR) receiving
individual application®* if its competency to do so is recognised by aeSRatrty-%2
The Inter-American Court of Human Rights (IACtHR) reees applications either
referred by the IACommHR or direct applicationsnfrState Partié$®. Both the
IACommHR and the IACtHR have had the occasion smasrulings or advisory
opinions on reservations. While the main contritmsi of the ECHR supervisory
organs were to strengthen the legal effect of idigl (severance) and to ferment
their roles as mechanisms of reservation reviewardlgss of state reaction to
reservations, their Inter-American counterpartsehawmarily reinforced the fact that
non-reciprocal human rights treaties fall out-wilie normal reservations regime and
the parameters used to evaluate validity.

Recalling the debates surrounding terminology @bmpatible reservations
in the introductory chapter, it must be noted thatinter-American system typically
opts to discuss reservations in terms of ‘permikisitbrather than ‘validity’. Article
75 of the ACHR indicates that the Convention ‘slelsubject to reservations only
in conformity with the provisions of the Vienna Gamtion on the Law of Treaties’.
Thus reservations to the ACHR must conform to Ver@onvention Article 19,
including the object and purpose test.

Though the IACommHR has shown a tendency to defestates on the

subject of reservations by treating reservationsstjons as interpretation issues

1007144 UNTS 144, 22 Nov. 1969 (ACHR).

101 ACHR, Art. 44. This is similar to the original systéatiowed in the European system.
192 ACHR, Art. 45.

193 ACHR, Arts. 61-62.
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rather than a validity questidfi the IACtHR has been more inclined to take up the
issue of reservations and views the interpretatidnreservations integral to
interpreting a treaty?> In 1982, the IACtHR issued an advisory opinionimgpt

especially

...that modern human rights treaties in general, #red American
Convention in particular, are not multilateral tiea of the traditional
type concluded to accomplish the reciprocal exchasfgrights for the
mutual benefit of the contracting States. Theileobpnd purpose is the
protection of the basic rights of individual hunagings irrespective of
their nationality, both against the State of theitionality and all other
contracting States. In concluding these human sigieiaties, the States
can be deemed to submit themselves to a legal aritl@n which they,

for the common good, assume various obligations,imaelation to

other States, but towards all individuals withigithurisdiction®

The effect of the non-reciprocal nature of humats treaties on reservations was
reinforced the following year in another advisopiraon by the IACtHR when it
reiterated that ‘the question of reciprocity asefiates to reservations...is not fully
applicable as far as human rights treaties areeraord’ in theRestrictions on the
Death Penalty Advisory Opinidfi’ Reciprocity of obligation is the cornerstone of
the Vienna Convention regime and the IACtHR hasatgdly insisted that this
aspect of the reservations is questionable in diméegt of human rights treaties. The
Court further concluded that ‘any meaningful intetption of a treaty also calls for
an interpretation of any reservation made theretp reference to relevant principles
of general international law and the special rslesout in the Convention itseff®
Thus not only does the IACtHR look to the ACHR, hiuglso pulls from other
sources of international law, which leaves room foogressive interpretation as
international law itself evolves.

Interestingly, the IACtHR outlined a reservatiorcempatibility with the

object and purpose test of the Vienna Conventiaont, the acceptance of the

194 Marks, ‘Three Regional Human Rights Treaties’, p. 56.

105 Restrictions on the Death Penalty (Articles 4(2) and (4hefAmerican Convention on Human
Rights)Advisory Opinion OC-3/83 (8 Sept. 1983), IACtHR (Ser. A).[8q1983), para. 62.

198 Effect of Reservations on the Entry Into Force of theedcan Convention on Human Rights
Advisory Opinion OC-2/82 (24 Sept. 1982), IACtHR (Ser. A) Rq1982), para. 29; see alddaire

v. Trinidad and TobagdPreliminary Objections, (1 Sept. 2001) IACtHR (SerN®) 80 (2001), para.
95.

197 Restrictions on the Death Penalpara. 62.

108 1bid., para. 62.
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reservation by another State Party, as the keyvaluating reservations. The
distinction between using the state to evaluateeservation and the outlined
adjudicatory and advisory mechanisms establishetheyACHR was important in

that the Court’s dicta suggested that the Convensiopervisory organs, not the
states, would have the final say on the compatjhilf reservationd®® For purposes

of this particular advisory opinion, the Court waserely indicating that a

reservation, even without an evaluation of comglétib would not preclude the

entry into force of a treaty for a state whose rinsent of ratification was

accompanied by a reservation. This supports therability principle as the IACtHR

did not contemplate that a later determinatiomobmpatibility would invalidate the

state’s consent to be bound without the benefihefreservation.

The severability principle was affirmed in the 20Bllaire case despite
Trinidad and Tobago’s argument that if its resaorato the Court’s jurisdiction was
determined to be invalid then the state’s declamataccepting the compulsory
jurisdiction would be voidab initio.**® The counter-argument highlighted that the
reservation was excessively vague and made it isilplesto determine its scop¥.
Further supporting the concept of severance, th@olAmHR argued that if the
state’s consent was voided rather than simply s&yd¢ne reservation then the rights
of the applicant would not be guaranteed, whicthés point of the ACHR? The
IACtHR ultimately agreed with the IACommHR and seagethe reservation thereby
holding Trinidad and Tobago bound to the ACHR withdhe benefit of the
reservation which enabled them to proceed to amiaion of the merits of the
caset’®

This is somewhat contradictory to the long-standiraglition premised on
states using the object and purpose test to maledidity determination. However,
that tradition is not expressly outlined in the M@ Convention regime and thus in

adopting the residual rules but also specifying thas compliance with the test,

199 pid., para. 45 et seq.

MO Hilaire v. Trinidad and Tobagapara. 49.

1 pid., para. 53.

12 |pid., para. 67.

113 The IACtHR came to the same conclusion on invalidity ohiflid and Tobago's reservation to
the compulsory jurisdiction clause of the Court in severaeg@enjamin et al. vTrinidad and
Tobagg Preliminary Objections, (1 Sept. 2001) IACtHR (Ser. C) 8b(2001);Constantine et al. v.
Trinidad and TobagoPreliminary Objections, (1 Sept. 2001) IACtHR (SerN®©) 82 (2001).
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assumingly as determined by the Court, rather tharacceptance by States Parties
that bears on validity the IACtHR has successfabgerted its position as the final
authority on compatibility of reservations to th€€AR. It also insists that states
‘have a legitimate interest...in barring reservatiorompatible with the object and
purpose of the Convention’ and that they shoulcersthis interest through the
ACHR mechanisms, such as the inter-state complpioteduré*

In the Restrictions on the Death Penalty Advisory Opinilba IACtHR also
weighed in on the relationship between non-deragaiihts and reservations.
Article 27 of the ACHR expressly allows for certalarogations. However, out-with
the derogations outlined in the article, the IACti4Rated that a reservation (a
reservation by Guatemala in this instance) to ACAIcle 4 (right to life)—an
article from which no derogation is permitted—woullé incompatible with the
Convention: ‘a reservation which was designed tabéna State to suspend any of
the non-derogable fundamental rights must be deamé@ incompatible with the
object and purpose of the Convention and, consefyuet permitted by it*'® The
Court conceded, however, that a mere restrictianrion-derogable right that did not
deprive the right as a whole would not necessdylyncompatible with the object
and purpose of the ACHR®

Though the Inter-American system is specific toABHR, it has propagated
the ideological distinction inherent in human rghtreaties as treaties which
encompass non-reciprocal obligations. The IACtH$b alffirmed that states are not
the final adjudicators on reservation compatibiltypen a human rights treaty is
coupled with a specific supervisory mechanism, Isintb the position of the ECtHR
except that the IACtHR employs the object and psepdest of the Vienna
Convention rather than a convention-specific regifriee other primary contribution

of the IACtHR to the reservations debate is itstention that non-derogable rights

114 Effect of Reservations on the Entry Into Force of the Amei@onvention on Human Righfsara.
38. The Court did, however, indicate that the opinion wagduinio reservations in the context of the
guestion at hand: whether a reservation must be accepted tredoirestrument of ratification was
considered valid and binding in order to determine the éf&edate of entry into force of the ACHR
for a state ratifying with a reservation attachedsaristrument of ratification.

115 Restrictions on the Death Penalpara. 61.

1% n this particular opinion, the Court did not find Guateatsafeservation impermissible but noted
that the death penalty could nonetheless not be extended theedonstruction of the reservation.
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should also be non-reservabté.in light of the special situation of human rights
treaties as reflected by both the ECtHR and thetH®C the traditional reservations
rules as tempered by the concept of reciprocababbins does not square when an

invalid reservation is at issue.

3 HNAL OBSERVATIONS

Slowly states are taking up the task of policingereations to human rights treaties
but this practice has developed haphazardly asVibeana Convention does not
specify this role for states nor does it addresddial effect of invalid reservations.
The interplay between invalid reservations and @ines thereto leaves the status of
the treaty between various parties and the stdtas svalid reservation hanging in
the balance. The current catalogue of reservatiemsals that even incompatible
reservations remain attached to the core treagspit® objections because there is
no guideline indicating the consequence of an iditgl determination by a state.
The overarching problem with the current systerth& there is no definitive final
arbiter unless the reservation is reviewed by a pmient dispute settlement
mechanism capable of defining the legal effect aodsequence of an invalidity
determination.

The obvious alternative review mechanism under\flemna Convention is
the judiciary. The ICJ, ECtHR and IACtHR have hadasion to review the validity
of reservations at some point albeit often in aay fashion and most often simply
to determine claim admissibility. Each of thesertowas either expressly created to
serve in this type of capacity or, in the caseheflCJ, is the ultimate authority on the
interpretation of international obligations, inclod treaty law. The primary
drawback, however, to sole reliance on a judicitoyevaluate the validity of
reservations is that review can only take pladkdfjudicial organ has competency to
evaluate a dispute either based on automatic @ectbased jurisdiction. Due to the
limits of 1CJ jurisdiction and the reluctance oatsis to institute proceedings against
one another when there is no compelling interestetek redress of another state’s

reservations, the opportunity to assess the walafia reservation to one of the core

17 Discussed in Chapter 3, section 1.3.
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UN human rights treaties using the object and pmepest has not availed itself at
the ICJ subsequent to tlenocide Opinion

Though the regional systems do not specificallyresl the reservations
guagmire suffered by the UN human rights treatesltdwith by this research, they
do enrich the debate by progressing the discussiorservations to human rights
treaties in general and by drawing important palslbetween the regional treaties
and the treaties in the UN system. Both the ECtH&the IACtHR have taken great
pains to outline their reasons for concern overrtbe-reciprocal nature of human
rights treaties, the role of a treaty-specific orga reservation evaluation, and they
have further refined ancillary issues related twaiid reservations. Though the
regional human rights courts are conspicuoushnsid&® many aspects of customary
international law and the application of the Viermbanvention rules, these topics
which evoke great concern in the context of humghtrtreaties have also been
largely neglected by general international law. ised by Higgins both in the
separate opinion té&\rmed Activitiesand in her 2009 speech to the ECtHR, the
jurisprudence of the various courts on the issugeservations to human rights
treaties is ‘developing the law to meet contemporealities’**® Thus the decisions
not only of the ICJ, but also of the regional hunnayts courts can only generate
more information regarding reservations to humaghts treaties and therefore
contribute to the developing corpus of customatgrimational law on the subject as
the international community continues to navigdte strengths and weaknesses of

the treaty system.

18 Armed Activities Separate Opinion, para. 23; Higgins, ‘Speech to the Eano@eurt of Human
Rights’, p. 45.
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CHAPTER FIVE
ANALYSIS OF VIENNA CONVENTION RESERVATIONS RULES

The previous chapters examined the developmenieotiefault reservations regime
and how the regime works in practice with respecthtman rights treaties. In
Chapters Three and Four, examples from the coreahuights treaties revealed the
normative gaps inherent in the default reservatieggme particularly in relation to
assessing the most common forms of reservatiotisotse treaties using the object
and purpose test as well as the indefinite effeeteé assessments yield in the context
of the state-to-state relationship of state parii@ss chapter will narrow the focus to
the actual lacunae in the reservations rules aatliate the primary thesis research
question in light of contemporary state practicademic writings, the ILC study on
reservations to treaties and the work of treatyid®dn reservatiorts.

Drawing upon positions formulated in the previousagters and the
contemporary efforts to address reservations toamunghts treaties, this chapter
will respond to the following question: does theehiia Convention reservations
regime adequately govern reservations to humartsrigieaties? To evaluate this
guestion the following features of the ‘one-sizs-ll’ approach are analysed in
general and in specific relation to human righeaties:

a. The object and purpose test
b. The legal effect of invalid reservations

c. The consequence of invalid reservations

In light of broad support for maintaining the resgions regime established

! The effectiveness of the Vienna Convention regina regime has been thoroughly examined by
both the ILC and the treaty bodies. These studit®duced in Chapter 1, incorporate, to the extent
possible, the practice and views of states fromh lgg#neral law and human rights perspectives.
Though several ILC reports leading to the ILC'sdiimed Guidelines on Reservations to Treaties will
be referenced, both the draft Guide to PracticReservations to Treaties with commentary and the
finalized document produced at the 63rd sessioth®flLC adopting the text and title of the draft
guidelines will be referenced. The former docunrefers to the5uide to Practice on Reservations to
Treaties, with commentaries as provisionally addpbg the ILCat its 62nd session (see UN Doc.
A/65/10 (2010)) and can be found at
http://untreaty.un.org/ilc/sessions/62/GuidetoRcaReservations_commentaries(e).pdf (Draft Guide
to Practice) and the latter to ILReservations to Treaties, Text and title of theftdgaidelines
constituting the Guide to Practice on Reservatitmgreaties, as finalized by the Working Group on
Reservations to Treaties.lUN Doc. A/CN.4/L.779 (2011) (Finalized GuidelineReferences to the
treaty body documents will be to individual repoitgluding those studies concluded by Francois
Hampson.
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by the Vienna Convention, enthusiasm for the regamex whole must be checked
with the recognition of the flaws in the rules bg#nerally and as applied to human
rights treaties. While these flaws are not insumtahble obstacles to utilising the
default system, they do highlight the unique natfr@uman rights treaties and the
obligations they are designed to protect. The valhg will initially examine the
viability of the Vienna Convention rules and higffit aspects of the rules which lack
widespread common agreement or practice, incluthiegapplication of the object
and purpose test and the legal effect of invalskreations. Finally, the potential
consequences of a ruling of invalidity will be exasd with special note taken that
consequences are only ensured when there is ad@atmination on the validity of

a reservation to a human rights treaty.

1 RECOGNISING THENORMATIVE AMBIGUITIES IN THE VIENNA CONVENTION

As discussed in Chapter Two, the Vienna Convemnaservations rules are rules of
general applicability. The overarching purpose gt balance the tension between
two counterpoints, both of which are goals of in&dional treaty law: universal
treaty membership and the integrity of the tredtige reservations rules are not
concrete nor are they without flaws, two points ensdored by the ILC’s extensive

Draft Guide to Practice on Reservations to Treatiasits commentary:

[T]he 1969 Vienna Convention has not frozen the. [Regardless of
the fact that it leaves behind many ambiguitieat thcontains gaps on
sometimes highly important points and that it contd foresee rules
applicable to problems that did not arise, or haetbse, at the time of
its preparation (...), the Convention served a®iatpf departure for
new practices that are not, or not fully, followsith any consistency at
the present tim@.

Despite the fact that ‘[tlhe default rules govemneservations in the [Vienna
Convention] are complex, ambiguous, and often aimttitive,® each of the major

studies on reservations concluded under the ILCth@dreaty bodies has concluded

that the general Vienna Convention reservationssrare the rules to be applied to

2 Draft Guide to Practice, 4.5, commentary para.diigting A. PelletFirst report on the law and
practice relating to reservations to treatjddN Doc. A/CN.4/470 (1995), para. 161.

® L.R. Helfer, ‘Not Fully Committed? ReservationdsRand Treaty Design’ (2006) 31 Yale Journal
of International Law 367, 367.

152

www.manaraa.com



all treaties, including human rights treatfeldowever, as will be examined in the
following sections, neither the ILC nor the trebtydy work reconciled the disparate
treatment of reservations by states in applyingtiemna Convention rules to human
rights treaties.

The following sections consider the lacunae in thkes in their general
application to multilateral treaties and pinpoim¢ further difficulties inherent in the
specific interaction between the Vienna Conventides and human rights treaties.
Not only is there no settled approach to the ola@ct purpose test or how it is to be
applied, there are certain reservations to norradtiunan rights treaties which cause
just as many problems as reservations deemed ingsbhe under the Article 19(c)
test. As submitted in Chapter Three, sweeping vasens and reservations which
subordinate international obligations to domestiw cause a particular problem in
determining the extent to which obligations areeraldl either by modification or
abrogation. Thale minimiseffect of objections under the state-to-state riegmn
policing practice, examined in Chapter Four, widl briefly revisited to link the
ambiguity of the object and purpose test to thenctusive legal effect of an invalid
reservations as determined by state parties.

Analysis of the gaps related to rules on legalatffeveals that there is no
clear consequence resulting from a determinatianaflidity when there is no clear
final view taken on reservation validity. In examig this situation the most
widespread views on the consequence of an invedidrvation, including nullity and
severance, will be discussed as well as more ndaapproaches. Ultimately, the
analysis concludes that if the residual rules @ Yhenna Convention are widely
accepted as those that should be applied to eeathatvalidity of all reservations,
including those to human rights treaties, then ghertcomings must be identified

and a ‘best practice’ suggested.

* See e.g., ILC, UN Doc. A/64/10 (2009), para 53;Hampson,Specific Human Rights Issues,
Reservations to Human Rights Treaties, Final waylpaper UN Doc. E/CN.4/Sub.2/2004/42 (2004)
(2004 Final working papgr paras. 6-7; see also Chairpersons of the Humght&RkTreaty Bodies
(Chairpersons of the HRTBsReport on ReservationdJN Doc. HRI/MC/2007/5 (2007)2007
Report on Reservatiopgara. 16(3).

15¢:

www.manaraa.com



2 THE OBJECT ANDPURPOSETEST

The primary problem with the Vienna Conventionhiattregardless of treaty type the
text imposes the very vague and subjective objedtpurpose test to determine the
object and purpose of a treaty and therefore asisesalidity of a reservation that is
not covered by Article 19(a) or (b). Initially, tteeis an obvious difficulty in
applying a subjective test to determine whetheemeagions defeat the object and
purpose of a treaty especially considering thdt ifi not normal practice in treaty
drafting to spell out the “object and purpose” ome were defining technical
terms.® Lijnzaad has characterised the object and purfesteas ‘both transparent
and opaque at the same time’ because though thdingaseems to provide a clear
indicator of what reservations will be acceptabteer a treaty, it is actually unclear
in practice’ Due to the large amount of existing literaturetba perceived short-
comings of the object and purpose test the argwsneititnot be fully rehashed here
except to lay the foundation for the focus of tieisearcH.

There is no clear definition as to exactly whatmgant by ‘object and
purpose’ and the Draft Guide to Practice does Habagate. Scholafshave
attempted to define it without success through ythars and the ILC ultimately
deferred to the other less-than-successful attetmpecknowledging that there was
little assistance from the Vienna Convention prafiy notes to determine the
intended meaning of ‘object and purpos&ecalling that the object and purpose test
stems from thé&enocide Opiniorand the Genocide Convention, a convention that
was unique unto its own with an easily determinaliect and purpose, it is difficult

to accept that the object and purpose test renvathsut further guidance. The test

® W.A. Schabas, ‘Reservations to Human Rights Tesaffime for Innovation and Reform’ (1994) 32
Canadian Yearbook of International Law 39, 47.

® L. Lijnzaad, Reservations to UN-Human Rights Treaties: Ratifg &uin? (Martinus Nijhoff,
Dordrecht 1995), p. 4.

’ For discussions regarding the object and purpestesee the following: I. Buffard and K. Zemanek,
‘The ‘Object and Purpose’ of a Treaty: an Enigm@®98) 3 Austrian Review of International and
European Law 311; D. Hylton, ‘Default Breakdown:eMienna Convention on the Law of Treaties:
Inadequate Framework on Reservations’ (1994) 27d¥ebilt Journal of Transnational Law 419; B.
Clark, ‘The Vienna Convention Reservations Regimeé the Convention on Discrimination Against
Women’ (1991) 85 AJIL 281.

8 e.g., C.A. Bradley and J.L. Goldsmith, ‘Treatiesiman Rights, and Conditional Consent’ (2000)
149(2) University of Pennsylvania Law Review 3999489; Hylton, ‘Default Breakdown’429-32;
Buffard and Zemanek, ‘The ‘Object and Purpose’ dfr@aty’, 342; G. Fitzmaurice, ‘Reservations to
Multilateral Conventions’ (1953) 2 ICLQ 1, 12.

° A. Pellet, Tenth report on ReservatiandN Doc. A/CN.4/558/Add.1 (2005), paras. 75-76.
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is reflected Article 19(c) though at no point iret¥ienna Convention is the test
defined®® nor is this concept limited to reservations—it egms in six other
provisions of the Convention. The negotiating stadppear to have embraced the
complete vagueness of the concept and appliedeivény instance where agreement
on a more refined standard could not be reachedreThas never been a settled
approach to applying the object and purpose testiencontext of reservations but
generally most commentators have interpreted thteate focusing on the essence or
overall goal of the treaty rather than parsingititgvidual articles, thus, the test has
proven difficult to apply? The ILC acknowledges that treaty parties might e
able to make the determination themselves thus #ieuld resort to a dispute
settlement body for a definitive determinatidnthough, despite their ready
availability, in practice these have rarely beeeduso settle reservation disputes
except in the context of regional human rights eyt and even then only as a
jurisdictional question or ancillary matter.

With no clear definition, perhaps deducing a method determining the
object and purpose of a treaty is the next besgthPellet, the Special Rapporteur
leading the ILC study, went as far as to try arstilda ‘method’ for employing the
test pursuant to ICJ interpretations of the tesbufh the years in an attempt to
provide guidance on determining the object and pegof a treaty. Noting that this
‘method’ is at best disparate in its applicationtbg Court, he also points out that it
is largely based on empirical data from the traatyquestion and includes such
obvious considerations as the title, the preantbie,introductory articles, articles
that demonstrate the major concerns of the Comigétarties, the preparatory work
and the overall framework of the tredfywhile Pellet is undoubtedly correct that the

object and purpose ‘can be determined only by eefsr to the text and particular

10 pellet, Tenth report on Reservatigrsara. 77; Hylton, ‘Default Breakdown’, 450.

1 Reference to the object and purpose of a treatysis made in Arts. 18, 31, 33, 41 and 58. It also
appears in Art. 20(2), which is part of the reséores regime, however this article deals with the
distinct situation where the application of theatsein its entirety between all the parties is an
essential condition of the consent and is not thekbone of the reservation rules against which
compatibility is assessed.

12D, Harris,Cases and Materials on International Lavth ed. (Sweet & Maxwell, London 2010), p.
653; Helfer, ‘Not Fully Committed?’, 367; J. Klads, ‘Accepting the Unacceptable? A New Nordic
Approach to Reservations to Multilateral Treati000) 69 Nordic Journal of International Law 179,
181.

13|LC Yearbook 1995, UN Doc. A/50/10 (1995), para44

14 pellet, Tenth report on Reservatignsara. 81.
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nature of a treaty’ and that there is ‘some de@fesubjectivity’ in each case that
must be limited? the finalised guidelines on the test do not previdore than a
recap of what has gone before. What is obvioukds the object and purpose is not
static and thus must not be closed to revigw.

The product of the treaty bodies added to the eoapielements set forth by
Pellet. In Hampson’'s 2004 working paper there dreee characteristics she
designates as important when determining compiyilaif a reservation to a human
rights treaty under the object and purpose tetth@ relationship between separate
articles and the whole treaty, (2) the allegesl cogenscharacter of some of the
norms, and (3) the distinction between derogabtk reon-derogable rights. These
additions to Pellet’'s method track the consisteatesnents of the treaty bodies in
their evaluations of reservations. HampSoand the treaty bodiEs ultimately
deferred to Pellet in anticipation of him develapia way to apply the object and
purpose test to a human rights treaty. Unfortugated indicated above, this special
test did not materialise. There remains a blacle-laslto any definitive use of the test
other than for those employing it to take into agtaall circumstances related to the
reservation and treaty under consideration.

The situation is decidedly more bleak when the abgnd purpose test is
applied to human rights treaties. Despite the ILi@ability to produce a definition
for the object and purpose test, there was a nambidideration extended to human

rights treaties in the Draft Guidelines:

3.1.12 Reservations to general human rights treatie

To assess the compatibility of a reservation with dbject and purpose
of a general treaty for the protection of humartsg account shall be
taken of the indivisibility, interdependence antemelatedness of the
rights set out in the treaty as well as the impurtathat the right or
provision which is the subject of the reservati@s within the general
thrust of the treaty, and the gravity of the imp#et reservation has
upon it?°

!5 Note by the Special Rapporteur on draft guidelirfes UN Doc. A/CN.4/572 (2006), para. 5.

16 pellet, Tenth report on Reservatignsara. 83.

1" Hampson2004 Final working paperpara. 49.

18 |bid., para. 72.

19 Chairpersons of the HRTB8007 Report on Reservationmra. 16(6).

20 Original text adopted at the 59th session of H@ ILC Yearbook, UN Doc. A/62/10 (2007), p. 65.
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As noted by the original commentary on this guitkeliPellet uses the three elements
most often deemed indicative of a human rights tyréadivisibility,
interdependence and interrelatedness—in an attéonptrike a delicate balance
between the right that is the subject of the rest@ym and the effect that a reservation
to the provision produces, including the impacttttd reservatiof® In a nutshell,
states should consider the fact that a human rigbe&dy is a human rights treaty.
This guideline specifically addressing reservatisashuman rights treaties was
replaced by finalized guideline 3.1.5.6 which expenh direct reference to human
rights treaties opting, instead, for more genezahs and urging consideration of the
specifics of the treaty under consideration a similar vein, Seibert-Fohr argues
that the Vienna Convention is well-suited to hantle ‘special exigencies’ of
international human rights treaties as it encowwagecommodation by noting that
reservation evaluation is largely dependent onythe of treaty being consideréd.
Bearing in mind the vast number of reminders abiigt indivisibility,
interdependence and interrelatedness of humarsraghtwell as the importance of
the rights addressed and the negative effect #rédin reservations might produce,
the guidelines are not particularly instructive rtRarmore, it is widely recognised
that these treaties ‘are essentially objective lmracter and are not based on
reciprocal undertaking$® Reciprocity is the cornerstone of the multilatetraaty
system and is acknowledged as the first line oémled against states attempting to
shirk convention obligatiorfs. States gain no legal rights or protections by beng

2 |bid., p. 113Commentary on Draft Guideline 3.1.12 on ReservatioriTreaties

22 Oral report by the Chairman of the Working GroupReservations to Treatiek C, 63rd sess. (20
May 2011), p. 7, at http://untreaty.un.org/ilc/3ess/63/ReservationstoTreatiesReport20May2011.pdf
<accessed 1 Sept. 20112011 Reservations Working Body Report

2 A. Seibert-Fohr, ‘The Potentials of the Vienna @emtion on the Law of Treaties with Respect to
Reservations to Human Rights Treaties’ in |. Ziesng@d.),Reservations to Human Rights Treaties
and the Vienna Convention Regime: Conflict, Harmary Reconciliation (Martinus Nijhoff,
Lieden/Boston 2004), p. 207.

24 p__H. Imbert, ‘Reservations and Human Rights Cativas’ (1981) 6 Human Rights Review 28,
35, citing H. Golsong, ‘Les reserves aux instruregnternationaux pour la protection des droits de
’homme’ in Les clauses échappatoires en matiéiresstiuments internationaux relatifs aux droits de
’'homme, Fourth Colloquy of the Human Rights Depwent of the Catholic University of Louvain (7
Dec. 1978) (1982); see also C. Chinkin, ‘Reservatiand Objections to the Convention on the
Elimination of All Forms of Discrimination Agains¥/omen’ in J.P. Gardner (edhluman Rights as
General Norms and a State’s Right to Opt Out: Restésns and Objections to Human Rights
ConventiongBIICL, London 1997), p. 64; Schabas, ‘Time fonavation and Reform’, 65; R.St.J.
Macdonald, ‘Reservations under the European Coivenin Human Rights’ (1988) 21 Revue belge
de droit international 429, 434.

% LijnzaadRatify and Ruirp. 67.
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a member of a human rights treaty as the benéditg $olely to the human beings
subject to the jurisdiction of the state.

In light of the one-size-fits-all approach employmwdthe Vienna Convention
to assess reservations for all treaty types, thieulties in using the test specifically
in response to reservations to human rights treatiest be evaluated. The first
difficulty develops when states disagree on thegrdl nature of specific articles
and, therefore, disagree as to the validity ofaterteservations. Practice has shown
that treaties do not tend to outline which artides central to the object and purpose
of the treaty, especially when the various obligagi contained within a treaty are
viewed as inter-related and inter-dependent dseixase with the core human rights
treaties.

Reflecting onGeneral Comment No. #4Hampson argues that human rights
treaties have a ‘single goal (respect, protectind promotion of human rights)
which is to be achieved by adherence to a largebeurof separate provisions’
therefore ‘[a] reservation to one provision may .e. ihcompatible with the object
and purpose of the treaty/.'States tend to decide for themselves which astiate
integral and this is evidenced by their reservatiand/or objections. Even prohibited
reservations will go into effect where states do slgect to them because there is
nothing in the Vienna Convention’s reservation secehat prevents this situatiéh.
As noted previously in Chapter Four, in the cont#xhon-reciprocal treaties, states
are less likely to expend energy evaluating othates reservations because their
legal obligations remain unaffected. Thus, the size-fits-all approach applying the
object and purpose test to treaties made up ofreciprocal obligations has been
particularly detrimental in the field of human righ

As summarised by Hampson, when states apply trecband purpose test to
reservations to human rights treaties results imgthentation of the treaty

commitment’:

A reservation that some States object to on theirgle that it is
incompatible with the objects and purposes of thaty may appear to
be accepted, expressly or through silence, by sthfequestion which

26 UN Doc. CCPR/C/21/Rev.1/Add.6 (1994B€neral Comment No. P4
2" Hampson2004 Final working papetpara. 50.
28 A Aust, Modern Treaty Law and Practic@d ed. (CUP, Cambridge 2007), p. 144.
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ought to have only one answer (whether a reservasioncompatible
with the object and purpose of a treaty) appeargdeive a variety of
answers. Most of these questions arise in relatboany multilateral
normative treaty’
Though these questions may arise in a variety dfilateral treaties, the sections
below will demonstrate the particular ill-effectsr fhuman rights treaties. Almost
two decades of study by the ILC and the treaty émdiias not produced concrete
guidance on the application of the object and psegest. Thus, it seems that there is
nothing new to contribute to the paralysis credtgapplying the central feature of

the Vienna Convention reservations rules

2.1 THE DE MINIMIS EFFECT OFSTATE OBJECTIONS

When the object and purpose test is applied touat@althe reservations of state
parties, states notify their opposition to resaoret by depositing an objection with
the treaty depositary. In Chapter Three the Arti@le objection system was
examined. The Vienna Convention regime largely fesaeserving states over non-
reserving state®. The burden of examining appended reservations, falthe first
instance, entirely upon the states which are ayrgadlty to the convention. Articles
20 and 21 rely on states to be vigilant in the ss®sent of reservations, yet the
assessment contemplated is that of valid resenstids evidenced by the examples
given in Chapter Three, it is clear that objectidre/e ade minimiseffect on
incompatible reservations.

Objections to reservations to non-reciprocal matiital treaties have never
prevented a state from becoming a party to thie tfpconvention and rarely do they
produce a tangible effect. Even in the event thsatate objects to a reservation for
being incompatible with the object and purpose dfeaty there is nothing but a
positive expression by the objecting state to pmevke treaty from entering into
force between the reserving and objecting statdstlare is no guidance on how to
treat the remnant reservation that is consideredlioh as other states may have

accepted the same reservation. It is the situatimrounding a reservation which has

29 Hampson2004 Final working paperpara. 27.

%0 This point is recognised by many observers inclgdi. Boerefijn, ‘Impact on the Law on Treaty
Reservations’ in Menno T. Kamminga and Martin Sohe{eds.),The Impact of Human Rights Laws
on General International LayOUP, Oxford 2009), p. 85; E.T. Swaine, ‘ReserVvifgp06) 31 Yale
Journal of International Law 307, 327.
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been objected to on the basis of invalidity thaspnts the normative puzzle that
remains to be solved. Where there are competingisvien the validity of the
reservation it is unlikely that the disagreementl veiver go to independent
adjudication for a final view on validity due toetilfiact that human rights treaties do
not engage reciprocity in the same way as othetilateral treaties.

Though nothing in the Vienna Convention specifibattstates are the
primary or solitary arbiters of permissibility ptae has created this commonplace
order and as a result states have adopted it asotine under the auspices of state
sovereignty. Schmidt, and many of his contemposaregree that ‘[ijn the final
analysis, it must be for each State party to dewidether a certain reservation meets
that test (the object and purpose test of [Vienoav@ntion]19(c)) 3! The Secretary-
General circulates all reservations, even thosenddecontrary to the convention, to
the existing state parties. Thus the reserving stigtars the first hurdle of becoming
a state party and maintaining its reservation witreffort as soon as the instrument
of ratification is filed. Once the reservation iscalated, it can then sit back and
await potential objections by state parties for mhhe treaty is already in force. As
discussed in Chapter Three, depending on the coibpler vagueness of a
reservation, not to mention lack of familiarity thfe law in another jurisdiction, it
may be impossible for a state to determine the deph of the obligations modified
by a reservation therefore in many cases stateplysitake a passive view of
reservations when its rights and obligations areimpacted, such as with a non-

reciprocal human rights treaty.

2.2 SIMMARY

There is no settled definition of the object andppse of a treaty. Due to the nature
of the obligations enumerated in the core humalntsidreaties states often disagree
as to which provisions are essential to the obggadl purpose of a treaty. The

incoherence resulting from the ambiguous naturéhefobject and purpose test is
exacerbated by the fact that the state-policingesérvations yields little result when

state parties determine that a reservation isithwalder the Vienna Convention.

31 M.G. Schmidt, ‘Reservations to United Nations HuonRights Treaties—The Case of the Two
Covenants’ in J.P. Gardner (eduman Rights as General Norms and a State’s Rigl@t Out:
Reservations and Objections to Human Rights Coives¢{BIICL, London 1997), p. 21.
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3 LEGAL EFFECT OFINVALID RESERVATIONS

The uncertainty about how to apply the object andopse bleeds into the next
critical difficulty in the application of the ViemnConvention reservations rules to
human rights treaties. The lack of determinablalledfect of an invalid reservation
represents another gap in the reservations rultéeess is no clear guide as to how to
categorise the legal effect of an invalid or impissible reservation. Recall that
‘invalid’ reservations include those that are impessible for failure to clear Article
19 hurdles as well as those reservations thatefreieht for procedural or structural
reason¥ and those reservations that violate other aspédtse Vienna Convention.
If a reservation is invalid for structural or prdceal deficiencies, the issue can be
dispensed with more easily as it cannot be ‘esthbli’ and therefore cannot have
legal effect pursuant to Vienna Convention Arti@le. Impermissible reservations,
however, present a more difficult problem due @ ithprecise nature of object and
purpose test as noted above. Though the primanceconof this section is
reservations that are impermissible specificallg ttwincompatibility with the object
and purpose test of Article 19(c), the problem efedminable legal effect in the
context of reservations to human rights treatieslé® prevalent for sweepitty
reservations and reservations that subordifiérieernational obligations to domestic
law, both of which have been acknowledged to betraon to Article 19(c)
(impermissible) as well as structurally deficieimvélid) due to the indeterminable
scope and breadth.

As examined in Chapter Two, Article 21 of the VianConvention
specifically addresses the legal effect ofadid reservation and its modification of
treaty relations between the reserving state amathen state party based on its
acceptance or objection therétoThe article is premised on the fact that the
reservation is valid as the ability of states tgeobto valid reservations is the
political feature of the flexible reservations magi. There is no firm position on the

legal effect of aninvalid reservation in the Vienna Convention. Thavaux

32 See Chapter 2, section 4.2.

33 See Chapter 3, section 2.4. See also the DrafleGid Practice, 1.1.1, commentary paras. 1-6,
discussion of general ‘across-the-board’ resermatio

34 See Chapter 3, section 2.5.

%5 N.B. this thesis does not address the separate ifsthe effect of an acceptance or objection of a
reservation on the reserving state’s consent todomd to the treaty. See Vienna Convention, Art. 20
(Chapter 2, section 4.1).
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preparatoiresof the Vienna Convention do not make clear whethaeservation
which has ‘fallen at the hurdle of Article 19(c)daeise of incompatibility with the
object and purpose of the Convention is nonethalpss to acceptance or rejection
by States under Article 20(4¥'According to the ILC, a reservation can only have
legal effect if it is established, which means tlia¢ reservation is valid (and
permissible) and has been acceptedherwise it is a nullity® In other words, the
legal effect is established between the reservimthaccepting state to the extent the
treaty obligations are modified or excluded (reéeaffom compliancéy inter seto
the extent of the reservati6hAlternatively, between the reserving and objecting
state the treaty obligations which are subjech&reservation will not be applicable
between the two or the convention will be applieallits entirety between the two—
‘super-maximum effect’-if the objecting state has indicated this effdtius, a
reservation’s legal effect, or lack of legal effaahder the Vienna Convention rules
is based on the reaction, whether an acceptanobjection, by another state party.
For the purposes of examining legal effect in #astion there is an assumption that
a state has taken a view that a formulated reservatinvalid.

Under the Vienna Convention regime, if multiple teta object to a
reservation on the basis of invalidity, the falkdor the reserving state will be
tangible as it would be unlikely that the reservatgte would be able to maintain the
invalid reservation due to the reciprocal natureigtits and responsibilities in treaty
law. The same cannot be said of normative humahmtsigreaties; the obligations
contained therein create a state-human being gekitip and human beings do not

get a look-in at the treaty formation process. Ehae-human being relationship,

3% C. Redgwell, ‘The Law or Reservations in RespdcMaltilateral Conventions’ in J.P. Gardner
(ed.),Human Rights as General Norms and a State’s Rigl@pt Out: Reservations and Objections
to Human Rights ConventioBIICL, London 1997), p. 8; see also C. Redgw@lhiversality or
Integrity? Some Reflections on Reservations to Gdrdultilateral Treaties’ (1993) 64 BYBIL 245,
259 et seq.

%" Draft Guide to Practice, 4.2, commentary parareflecting the principle set out in Vienna
Convention 21(1)(a), which is set out in draft gilide 4.1. Note that the accepting state will not
benefit from the reservation in its relations watiher State Parties. See also Finalized Guidelihés,

38 Swaine, ‘Reserving'315; see D.W. Bowett, ‘Reservations to Non-Resddtultilateral Treaties’
(1976-77) 48 BYBIL 67, 75 et seq.

%% N.B. this thesis does not examine the differenceffects created by modifying and excluding
reservations.

“0 Draft Guide to Practice, 4.2.4, para. 1; Finaligiaddelines, 4.2.4.

“1 Draft Guide to Practice, 2.6.1, commentary pa2ds25.
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recognised in the Draft Guide to Practlésuffers detriment because individuals are
unable to invoke the legal effect flowing normattpm the traditional concept of
reciprocity. Thus a determination of invalidity wrdhe Vienna Convention system
deprives the beneficiary of a human rights treatynf any benefit or redress such as
that enjoyed among state parties. This is an umileté effect of the investing of the
human being with rights under international laweThserving state is the only party
to enjoy the benefit of the reservation as thelleffact is only applicable to itself.
The state-human being relationship is at the mefdye state-to-state relationship
that the Vienna Convention falsely assumes to lpoitant in a human rights treaty.

The potential legal effect of a sweeping reservaposes a great threat to
human rights treaties. There is little to remedy #ffect of sweeping reservations
which could deprive the treaty of its object andpmse primarily because it is
difficult to ascertain the extent to which obligais are modified by these
reservations. Pellet acknowledges that there amenaber of such reservations to
which no objections have been made thus, in thebeyreserving state has modified
all aspects of the treaty which fall under the reston and these effects could be
enjoyed reciprocally by an accepting stit@his potential situation results from the
establishment of the reservation through tacit pizcee, or silence, on the part of
other state parti€.As noted by Boerefijn, ‘the ILC’s primary conceahout vague
and general reservations is that these cause pmelfier other contracting states in
assessing the extent to which the reserving ssabmiind’ but it avoids addressing
the consequences for the human beings affectedéseavatior”

Reservations that subordinate international ohbgatto domestic laws also
create a problem as to the determinable effedieféservation on the obligation. As
discussed in Chapter Three, Vienna Convention Kr2@ prohibits states from
using internal law as a justification for failing perform a treaty. Most authors
employ Article 27 specifically in response to ssadtempting to use overly-broad

references to internal law as a cover for not digta@cepting new obligatior§. The

“2 Draft Guide to Practice, 4.2.5, commentary pataredognising the existence of the state-human
being relationship in human rights treaties.

3 Draft Guide to Practice, 4.2.4, commentary para. 1

4 Vienna Convention, Art. 20(5).

“5 Boerefijn, ‘lmpact on the Law on Treaty Reservasio p. 95.

¢ Hampson2004 Final working paperpara. 56.
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ILC points out that it should ‘be borne in mindttmational laws are “merely facts”
from the standpoint of international law and thregt very aim of a treaty can be to
lead States to modify therfy,'Once again, applying the object and purpose gest i
difficult for state parties if they are unfamiliavhich will most likely be the case,
with the domestic laws of the reserving state. &fwe, the state policing system is
underutilised and a great number of these resenatemain attached to the core
human rights treaties.

The ILC suggests that reciprocity of legal effectay serve as a deterrent
role because a reserving state ‘runs the risk @féiservation being invoked against
it and thus this helps resolve the tension betwBexibility and integrity*® This
suggestion is moot, however, in the context of edwu rights treaty as never has
state attempted to invoke reciprocity of legal efffi@ relation to a reservation under
this category of treaty. The Finalized Guidelingésrapt to address the legal effects

of treaties embodying non-reciprocal obligations:

4.2.5 Non-reciprocal application of obligations which a reservation

relates

Insofar as the obligations under the provisionw/ich the reservation

relates are not subject to reciprocal applicatromiéw of the nature of

the obligations or the object and purpose of thaty, the content of the

obligations of the parties other than the authortled reservation

remains unaffected. The content of the obligatiohsthose parties

likewise remains unaffected when reciprocal apfibicais not possible

because of the content of the reservation.
This attempt, however, only underscores that fhet treaties embodying non-
reciprocal obligations are different while doingtmag to remedy the lack of
concrete effect. As noted by the commenfdrgthe nature of human rights
obligations do not engage the concept of recipyoainong the state parties and
therefore the only logical conclusion even in tihsence of the guideline is that an
accepting (most likely in the form of tacit acceqpta) state party would not seek to
limit its obligations to the extent that the resegvstate has done. Logic, however,

does not clarify the legal effect of sweeping reatons or reservations that

47 Guide to Practice, 3.1.5.5, commentary para. 5.

“8 Draft Guide to Practice, 4.2.4, commentary pa3as32.

4 Draft Guide to Practice, 4.2.5, commentary paraset also AustModern Treaty Lawp. 146,
citing R.D. Kearney and R.E. Dalton, ‘The Treatyloeaties’ (1970) 64 AJIL 495, 512.
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subordinate obligations to domestic law as thereoigguidance on how to assess
their validity outwith the normal state-to-stateplgation of the Vienna Convention
rules.

To rectify questions about tacit acceptance, whéckthe primary way that
invalid reservations have become ‘valid’, the Dr&ftiide also points out that an
individual state’s acceptance of an impermissibéservation is a nullity?
Hampson's expanded working paper of 2003 also coled that states could not
formulate reservations that are incompatible wligh dbject and purpose of a human
rights treaty nor could incompatible reservatioesazcepted: This is in line with
the view advanced by Pellet throughout the Draftdéuto Practice. The ILC
insistence that acceptance, even of an invalidrvasen, is a nullity is, however,
practically inoperable as it fails to recognise toatemporary practice that the state
initially determines permissibility under Article9(c) unless an alternative rule
requires otherwise. Even noting the ‘impossibifityof accepting an impermissible
reservation there is nothing outlined to countex fact that by virtue of tacit
acceptance, just this situation has arisen dedpéiéet’'s claim that ‘acceptance
cannot change...impermissibility®>. Furthermore, this position lacks a basis in
customary international law as noted by Germanyitsnresponse to the draft
guidelines on reservations.

Furthermore, the hard and fast nullity propositomsited by both Pellet and
Hampson is contradicted almost immediately aftedaborious introduction in the
Draft Guide to Practice. The Draft Guide clearlydigates that acceptanaman
change impermissibility when, in guideline 3.3.3, inserted an off-the-wall
exception to the hard rule that it is impossibl@atoept an impermissible reservation
by offering that collective acceptance of an impssible reservation will render the

reservation permissible. The commentary detail$ dtaeptance must be positive

50 Draft Guide to Practice, 3.3.2. Also reflectedrinalized Guidelines, 3.3.3.
1 F. HampsonSpecific Human Rights Issues, Reservations to HuRights TreatiesExpanded
working paper prepared in accordance to Sub-Comiprissdecision 2001/17 UN Doc.
E/CN.4/Sub.2/2003/WP.2 (2003q03 Expanded working papep. 19.
°2 Draft Guide to Practice, 3.3.2, commentary para. 4
53 Draft Guide to Practice, 3.3.2, commentary par&isalized Guidelines, 3.3.3. On tacit acceptance
see, C. Redgwell, ‘Reservations to Treaties and &uRights Committee General Comment No.
24(52)’ (1997) 46 ICLQ 390, 405-06.

See comments by Germany, ILReservations to treaties, Comments and observatiecsived
from GovernmentdJN Doc. A/CN.4/639 (2011), paras. 127-28.
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and cannot be satisfied by silence, in other weéadg& acceptance. This nod toward
‘progressive development of la¥ only serves to confuse matters. If all of the
parties to the treaty envision an amendment tatriegty which would mitigate the
intervening impermissibility, the option alreadyist® under Vienna Convention
Article 39°° and need not be addressed as part of the resmwatégime. The
commentary suggests that this guideline contengpliie situation whereby all other
treaty members give their ‘express’ consent to timpermissible reservation.
However, there is a discrepancy in the wordinghefduideline as it says only it will
‘be deemed permissiblé no contracting State...object® it after having been
expressly informed thereot. A simple reading of the guideline, without the
commentary, suggests that the simple act of na&atibg on the part of every other
party to the treaty would fulfil the hitherto exisy legal effect of tacit acceptance,
thus creating further uncertainty and perpetuatimg problematic situation most
closely associated with reservations to human sigietaties. Several states expressed
confusion as to the applicability of draft guideli3.3.3 and the inconsistency it
creates in relation to the other guidelines on imyssibility.>® As a result, the
guideline is ultimately not included in the FinaézGuidelines® Over the years, the
lack of settled approach has led some to call foadvisory opinion by the ICJ on
the issue of the ability of states to accept impssibnle reservations, though to date
this idea has not come to fruiti6h.

The prevailing opinion for the ILC and treaty bafifeseems to suggest that
no invalid reservation can create a legal effect thvould modify or exclude
otherwise binding obligations. Regardless of trectien, or inaction, of a state to an

impermissible reservation, the Draft Guide commenteiterates that the view taken

% Draft Guide to Practice, 3.3.3, commentary para. 6

% Art. 39: General rule regarding the amendmentaeiities provides: ‘A treaty may be amended by
agreement between the parties. The rules laid dowart Il apply to such an agreement except in so
far as the treaty may otherwise provide.’

*" Draft Guide to Practice, 3.3.3, commentary par@niphasis added.

8 See comments by Australia, Austria, Switzerlandl ahe United States in ILC, UN Doc.
A/CN.4/639 (2011), paras. 73, 75 and 79-87.

92011 Reservations Working Body Repprt7.

0 Redgwell, ‘Reservations and General Comment Ng524 410, citihg R. Jacobson, ‘The
Committee on the Elimination of Discrimination Agat Women’ in P. Alston (ed.JlThe United
Nations and Human Righ{€larendon Press, Oxford 1992), p. 469; Schali@m)e for Innovation
and Reform’, 78.

61 Chairpersons of the HRTB8007 Report on Reservationsara. 16(7).
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by a state on the reservation—holding the resenvathpermissible or permissible—
will not prevent the reservation from being subgelcto other normal mechanisms of
review®? The problem with this idea is that a cyclical argnt is advanced by the
guidelines. An impermissible reservation is a myllwithout regard to state
acceptance or objection but determination of imp&sihility is a competence shared
equally by states, dispute resolution mechanismigraaty bodie&® The opportunity
for different bodies to assess permissibility seetos negate the idea that
impermissibility exists without regard to state rmipn or, at the very least, it
minimises the role of states. Redgwell has comnaktiitat it precisely the lack of ‘a
treaty mechanism for determining compatibility...osw@pervisory organ competent
to determine validity’ which perpetuates ‘the gerdnertia of States manifesting
itself in tacit acceptance ensur[ing] that resegvBtates become parties to treaties
even in circumstances where they have formulatednipatible reservation&®. As
noted above, not all states accept the ILC’s assetthat an invalid reservation is a
nullity that cannot be accepted as this has neesnba confirmed rule under
customary laW’ and the state practice of maintaining invalid resgons, detailed in
Chapter Three, clearly counters the idea of reservenullity and embraces the
principle that ‘a state cannot be bound withoutdasent®®

If the nullity of invalid reservations was such @lovious legal certainty then
there should not be so many invalid reservatiotechéd to the core human rights
treaties. In the Draft Guide, the issue of statdgéctions to invalid reservations is
ultimately wheedled down to serving the singulampese of initiating a reservations
dialogue and calling the invalidity to the attentiof potential assessors of validity,
including courts and treaty bodi&Thus it appears that the final word on legal
effect of invalid reservations under the rules feeth in the Vienna Convention is
that there is no final word.

State practice has developed two primary approaeldesessing the legal

effect of reservations, the principles of permisisjb and opposability. In early

®2 Draft Guide to Practice, commentary to 3.3.3, para

®3 Finalized Guidelines, 3.2, which will be discussedepth in Chapter 6.

¢4 Redgwell, ‘Reservations and General Comment N(524 405-06.

% See comments by Germany in contrast to commentBitignd in ILC, UN Doc. A/CN.4/639
(2011), paras. 127-28 and 129.

®¢ Genocide Opinion1951 ICJ Reports 15, p. 21.

®7 Draft Guide to Practice, 4.5.3, commentary paa. 1
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reports on reservations Pellet suggested thatdkgar of whether the permissibility
or opposability doctrine was applied, the reservsigte could not invoke an
impermissible reservation to produce a legal effiecthe first instance, because the
permissibility principle was based on the fact thatimpermissible reservation is
null and void regardless of the view of other statéhile under the opposability
doctrine the reserving state could not invoke apeirmissible reservation even if it
had been accept8d.Either way, both doctrines proceed from the idkat ta
reservation that violates the object and purposeigenull and void regardless of
state response and can, therefore, have no Idgat.eh theory, the only difference
between the doctrines occurs when the reservaioalid and therefore the state-to-
state relationships will be modified as outlinedobe Reflecting this idea, finalized
guideline 4.5.1 indicates that ‘[a] reservationttdaes not meet the conditions of
formal validity and permissibility...is null and vaqiénd therefore devoid of legal
effect.” This was the ILC’s attempt to fill one tiie major practical gaps in the
Vienna Convention in that it suggests that ‘nullgynot dependent on the reactions
of other contracting State¥.While an ideal legal outcome for those opposed to
invalid reservations to human rights treaties, hezitthe Vienna Convention,
customary international law, the ILC Guide to Piaector the work of the treaty

bodies provide a clear answer despite the pradticgdhave emerged among states.

3.1 FERMISSIBILITY
The permissibility doctrine argues that a reseovaincompatible with the object and
purpose test is invalid and without legal effect-émerefore a nullity—regardless of
whether other states object. This view stems frbm natural reading of Vienna
Convention Article 19(c) and suggests that incompatreservations are voidb
initio or are not proper reservatiofisHowever, the issue is not as clean-cut as the
permissibility doctrine makes it seem.

Recalling the general wording of reservations ksidound in several of the
UN core human rights treaties that ‘a reservatimoimpatible with the object and

purpose of the convention shall not be permittedséems natural that a reservation

%8 |LC Yearbook 1995, UN Doc. A/50/10 (1995), para84
% Draft Guide to Practice, 4.5.1, commentary pate3.
° Swaine, ‘Reserving’315; Bowett, ‘Reservations to Non-Restricted Matgéral Treaties’, 84.
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not compatible with the convention will not alter state’s obligations. If the
reservation does not survive the object and purpestethen the reservation should
not be up for debate full stop. The nullity is é$ighed regardless of objections or
acceptances by other state parties and will havdesring on the status of the
reserving state as a party to the treaty. Howetleis neglects the fact that
incompatibility is one of the primary reasons giwelmen states object to reservations
to human rights treati€$ thus intimating that some assessment must be riite.
is problematic as reservation practice has dematestithat not all states agree on the
invalidity of reservations.

Austria illustrated its preference for the pernbggy approach in its 1994
objection to the reservation to CEDAW made by theddWes:

The reservation made by the Maldives is incompatikith the object

and purpose of the Convention and is therefore nmsglble under

article 19 (c) of the Vienna Convention on the LaefW reaties and shall

not be permitted, in accordance with article 28 ¢Rthe [CEDAW].

Austria therefore states that this reservation ctafter or modify in

any respect the obligations arising from the Cotivenfor any State

Party theretd?
The objection employs the language of permissjbdibd leaves no doubt as to the
consequence anticipated in relations between tbepaties from Austria’s point of
view. Though strictly speaking, under the permidisfbapproach an objection is
unnecessary. A similar objection asserting the pssibility doctrine was lodged by
Portugal in 1994 also with regard to the reservatioy the Maldive$®

Another notable point is that under the permidisibdoctrine the twelve-
month rule that facilitates tacit acceptance oérestions should have no effect if a
reservation is deemed impermissibleStates should not be able to accept
impermissible reservations vis-a-vis other state$ tacit acceptance results in
precisely this result The coupling of the twelve-month rule with theitrdriness of

the permissibility doctrine is a key practice thas added to the reservations

"L Swaine, ‘Reserving’, 316-17; see Chapter 3.

2 UN Treaty Collection,Objections to CEDAWat http://treaties.un.org, Status of Treaties (UN
Treaty Collection).

3 Ibid.

"4 Swaine, ‘Reserving’, 317.

> Redgwell, ‘Reservations and General Comment N¢524 405; see generally D.W. Bowett,
‘Reservations to Non-Restricted Multilateral Treati
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quagmire. Members of the ILC acknowledge that wthike permissibility approach
is probably theoretically correct, it is the oppaiity approach that more accurately
describes state practi€®though not necessarily in the context of humartsig

treaties.

3.2 CPPOSABILITY
The opposability doctrine in traditional treaty lgwoposes that if a reservation is
objected to by another state party to an agreethentthe reserving state will not be
considered a party to treaty, the ‘super-maximufféct. The result is the same
regardless of reservation validity—no treaty relasi are established between the
reserving and objecting state. Thus, the situatvonld seem to present one set of
states, those who do not object to an reservatidh,whom the reserving state will
seen as being a treaty party and another set tessthose who object to the same
reservation either based on invalidity or anotlson, for whom the reserving state
will not be a party to the treaty. Historically,ighwas the position in the normal
application of treaty law as discussed in Chapteo.T

Due to the nature of human rights treaties theredspressing need to
determine that the author state of an objecteddervation be considered a non-state
party’” The ‘super-maximum’ effect is rarely invoked amdost often, objecting
states specifically articulate that the objectiatt mot inhibit the entry into force of
the treaty between the two stafBshus specifically discarding the opposability
approach. Only rarely does any state articulateadberence to the traditional
opposability doctrine. As demonstrated in its resgon to CERD, Fiji purports to

follow the opposability doctrine:

In addition it interprets article 20 and the otmelated provisions of
Part Il of the Convention as meaning that if aergation is not
accepted the State making the reservation doebauame a Party to
the Conventiorf?

8 ILC Yearbook 1995, UN Doc. A/50/10 (1995), para74

" Though this was clearly a consideration of the Bétretary-General and one of the reasons for
referring the question regarding reservations ¢oGenocide Convention to the ICJ. See Chapter 2.

"8 Including a sentence that the objection will noéyent entry into force of the treaty between the
reserving and objecting state is technically unssagy due to the automatic assumption established
by Vienna Convention, Art. 21(3).

" UN Treaty Collection, FijiReservations to CERD
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Fiji may take this position but no states have ig#d whether or not they agree
with this interpretation of CERD. Anther example afstate invoking traditional
opposability comes from Sweden. Its objections made numerous states’
reservations to CEDAW specified that the reservatido which it objected
‘constitute an obstacle to the entry into forcehaf Convention between Sweden and
[the Maldives, Kuwait, Lebanon and Nige?f. Proponents of the opposability
approach are adamant that the Vienna Conventiogstavnon-reserving states with
the determinative function of assessing compatyhilf reservation&!

The lack of objections to incompatible reservatiatiBsing the opposability
doctrine results in the unintended and illogicahsequence that the reserving state
always becomes a party to the treaty despite theaaptable reservation which, as a
result of the reserving state becoming a stateypdrecomes an acceptable
reservation if there is no objection under the doetof tacit acceptance as set forth
in Vienna Convention Article 20(5). Considering tin@lateral actions of ratification
and reservation formulation relating to human gtieaties and the fact that these
actions are entirely independent of the other giatéies, ‘it makes little sense then
to suggest that the reservation may be opposibéeyiew supported by the Inter-
American Court of Human Rights in the 19Bffect of Reservations on the Entry
into Force of the ACHE advisory opinion.

Even in the face of one objection, the opposabdibgtrine implies that the
reserving state would not become a party to theveation. The ‘super-maximum’
effect envisioned by the opposability doctrine asety invoked and, most often,
objecting states specifically articulate that thgeotion will not inhibit the entry into

force of the treaty between the two stdfeEhus, the opposability approach does not

8 UN Treaty CollectionObjections to Reservations to CEDAWbjections by Sweden made in 1994,
1996, 1998 and 2000, respectively.

81 See Swaine, ‘Reserving’, 315; J.M. Ruda, ‘Resé@uatto Treaties’ (1975-11) 146 Recueil des
cours 95, 101.

8 M. Craven, ‘Legal Differentiation and the Concegtthe Human Rights Treaty in International
Law’ (2000) 11 EJIL 489, 508.

8 Effect of Reservations on the Entry Into Force lef American Convention on Human Rights
Advisory Opinion OC-2/82 (24 Sept. 1982), IACtHRe(SA) No. 2 (1982), para. 29. See discussion
in Chapter 4, section 2.3.

8 Including a sentence that the objection will noéyent entry into force of the treaty between the
reserving and objecting state is technically unssagy due to the automatic assumption established
by Vienna Convention, Art. 21(3).
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effectively solve the problem of invalid reservasoand, as noted by Craven, it ‘has
little salience in the context of human rights tiesi,2° especially in light of the goal
of achieving universal ratification. The applicatiof the opposability doctrine is
indecisive and fails to give serious consideratmihe issue of invalidity since the
practice produces the same result no matter widtdbis of the objectidii.The gap

in the Vienna Convention on the legal effect ofiraralid reservation is not cured by

this doctrine, especially in response to non-re@xal human rights treaties.

3.3  SIMMARY

The Vienna Convention rules are difficult to appiylight of the vagueness of the
object and purpose test as well as the lack ofgal leffect if a reservation is
determined to be invalid by another state. The uace validity of sweeping

reservations and reservations which subordinagenational obligations to domestic
laws further diminishes the effectiveness of théesuand contributes to the
unwillingness of states to take a view on reseoveti Furthermore, the nature of
human rights treaties renders the Vienna Convestisgif-policing reservation and
objection system of little use even when statefutlib their monitoring roles. One of

the primary reasons is that there is no clear legffdct that results from a
determination by a state that a reservation islitivdhe doctrines of permissibility

and opposability have traditionally been used tdindethe legal effect of a

reservation however these have little resonancéhén context of human rights

treaties.

4 CONSEQUENCES OFNVALIDITY

Reservation practice has shown that the legal effebveen state parties and the
legal effect on the state-human being relationshgated by human rights treaties
are not necessarily one and the same. The presaiyses is concerned with the
actual legal effect, or more accurately ttensequenceproduced as a result of a
determination of invalidity by other state partidsitially part four of the Draft

Guide to Practice points out that reservations @eéned in relation to the legal

8 Craven, ‘Legal Differentiation’, 497.
8 Under the opposability doctrine, objections toaily reservations generate the same effect as
objections to validly formulated reservations. S@eine, ‘Reserving’, 315.
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effect that their authors intend them to have a@nttbaty®’ despite the fact that the
statement may not produce the intended legal effect

Recognition of the lack of consequences for an lidveeservation in the
Vienna Convention is one unifying theme in the reattons debate. Both Pellet and
Hampson concede that a determination of impermiggionder Vienna Convention
Article 19(c) is ‘deprived of concrete effettand Pellet submits that the Guide will
resolve thi€® States also recognise the failure of the Viennav@ntion to address
the effect of invalid reservations as the majoutac of the reservations regirife.
The lack of consequence stems from the fact thétimgpin the Vienna Convention
compels a state to take view on a reservation aadssrarely take issue with
reservations to human rights treaties, as note@hapters Three and Four. Even
where a state does determine a reservation to \@didnthere is nothing in the
Vienna Convention outlining a legal effect capalié creating a concrete
consequence; as a result, a state formulating\atidnreservation simply maintains
the invalid reservation and contributes to the icwr@td variable interpretations of its
treaty obligations.

Current reservation practice tends to favour eithdlity or severance as the
consequence of invalidity, though the effectivene$shoth are limited in their
application to human rights treaties due to thditfjutof such in the state-to-state
relationship and the lack of complaints broughttbe international level. On the
international level, it is accepted that anothextestmay assert the nullity of a
reservation to which it has objected on the bakisvalidity and that this assertion
may potentially prohibit the reserving state fromnéfiting from the reservation.
Alternatively, some states adhere to the sevetabjrinciple, or Strasbourg
Approach, which also results in the consent ofsemgng state remaining intact with
the reservation severed as though it had neverfoeemlated.

Determining a concrete consequence is a vital fonodf rules governing

treaty interpretation so that obligations owstér secan be determined. However,

8 Draft Guide to Practice, 4, commentary para. 2.

8 Draft Guide to Practice, 3.3, commentary paras. #ampsonWorking paper submitted pursuant
to Sub-Commission decision 1998/113N Doc. E/CN.4/Sub.2/1999/28 (19991909 Working
papel, paras. 24, 31.

% Draft Guide to Practice, 4, commentary para. 19.

% Observations by El Salvador, Finland, Norway andwyal in ILC, UN Doc. A/CN.4/639 (2011),
paras. 119, 121, 129 and 130. See also Swainegrileg’, 322.
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the third-party beneficiaries of the core humatmtsgreaties, human beings, are less
protected by assertions of nullity or severabilitien the reserving state disagrees
and refuses to withdraw the reservation. From theasktic level the full expression
of an obligation owed by the reserving state resainscured by the reservation and
recourse is limited without the intervention of Hrer state or dispute resolution
mechanism.

Finalized guideline 4.5 introduces the topic of ssquences of an invalid
reservation. It is this particular aspect of theergations rules that is ripe for the
progressive development of law especially in lighthe adverse effect on human
rights treaties. Pellet acknowledges that the t#akonsequences is ‘one of the most
serious lacunae in the matter of reservationsenvienna Conventions® The ILC
suggests that the normative gap may ‘have beebedately created by the authors
of the [Vienna] Conventior’> Whether deliberate or not, the current state of
reservations, especially in the context of humghts treaties, necessitates that more
pronounced rules be introduced to detail the camsece of an invalidity
determination.

Though legal nullity is the desired consequenceatiquaarly in a human
rights treaty, the lack of finality on who decidesrmissibility destabilises the actual
consequence intended by declaring a reservati@ga hullity. The ILC contends
that nullity based on the impermissibility of a eestion is objective and not
dependent on the reactions of other state partigst this only addresses the state-
to-state relationship. Furthermore, it fails to ageise that the acceptance and
objection interplay is the entire basis of the resgon monitoring system created by
the Vienna Convention and precisely the reason sdiynany invalid reservations
remain attached to the core human rights treatidayt States claim the right to
determine validity yet in the case of the normativenan rights treaties the status of
reservations has proved to be unclear even whewmomeiltiple states have objected
to reservations on the basis of invalidifyThe reserving state benefits from the

presumption of validity and there is no legal ingige to withdraw a reservation

%1 Draft Guide to Practice, 4.5, commentary para. 16.

92 Draft Guide to Practice, 3.3, commentary para. 2.

%3 Draft Guide to Practice, 4.5.1, commentary paa. 1

% This stems largely from the fact that the reséowatrules also represent a political feature to be
optimised by states.
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deemed invalid by another state as it is highlykehy that an objecting state will
press the issue.

The ILC’s cautious approach to impermissible restons during the early
years of its study favoured the reserving statemacded the onus upon the reserving
state to take action to redress the inapproprieservation such as modifying or
withdrawing the reservation or relinquishing mensibép in the treaty altogeth@t.
The necessity of placing the burden on statesitm labout a consequence, such as
withdrawing the reservation, is because the VieQumvention system lacks a
control and annulment mechanism. Without an idedtié and tangible consequence
the effect of the invalid reservation still hangs the balance. As the Vienna
Convention is silent on the issue of consequenttes,potential to develop the
subject should be viewed as an opportuffitylore detailed rules on what happens to
a reservation that has been declared invalid wgal@ long way toward rectifying
the ambiguity surrounding invalid reservations b@ ttore human rights treaties.
Presently, there exist two options establishinglédgal consequence of an invalid
reservation. The first is nullity which, as discedsabove, results in the invalid
reservation being voidb initio. Nullity by definition is both the legal effect @rnhe
consequence of an invalid reservation. Reiteratiegargument above, the problem
with nullity in the current context of the Vienna®ention regime is that the nullity
is only invoked among states in their treaty relagi with one another. In its relations
with other states nullity equates to a reserviradestshooting blanks’, reservations
which will never have a consequence for anothee gtarty to the treaty. Because
invalid reservations to human rights treaties affee state-human being relationship
and human beings cannot invoke nullity, severabifitovides a more concrete

consequence in response to a reservation thataswieed to be invalid.

% Text of the Preliminary Conclusions of the ILC Reservations to Normative Multilateral Treaties
Including Human Rights TreatieReport of the ILC on the Work of its 49th SessidN Doc.
A/52/10 (1997), Ch. V, para. 8&ee discussions by R. Baratta, ‘Should Invalid Redm®ns to
Human Rights Treaties Be Disregarded?’ (2000) 11 B3, 418-19; Redgwell, ‘Reservations and
General Comment No. 24(52)’, 408.

% Seibert-Fohr, ‘The Potentials of the Vienna Cortien, p. 209.
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41  SVeraBILITYY

The concept of severability of reservations hambaeveloped both through court
and treaty body jurisprudence, as well as obsemstiby states. This doctrine
articulates the idea that if an invalid or inconilpiat reservation is made then the
author state will be bound to the treaty withou¢ thenefit of the reservation.
Redgwell highlights that:

Severance is conceptually closer to the regime sageidd by the

Genocide [Opinion], where the International Couft Justice, in

departing from the unanimity rule, was at paingnsure that complete

freedom to make reservations did not include thiétylbo formulate

reservations striking at the core of the treatyndeethe compatibility

test®
The Vienna Convention, however, provides no guidamt the issue of severability.
The ICJ'sGenocide Opiniortoncluded that even in the event that a reservataal
been objected to by a state party to the Genociievéhtion the reserving state
would still become a party to the Convention unlése reservation was not
compatible with its object and purpose. The Coffdred little guidance other than
to suggest that an incompatible reservation woelddverable. The advantage to this
approach is that the state will remain bound tatrtaty®®

Though case law on the subject of reservationsasts the European Court
of Human Rights solidified the principle of sevatidp in the1988Belilos case, as
discussed in Chapter Four. Opting to follow theesakility principle in lieu of the
opposability doctrine, iBelilos the Court found that Switzerland was bound to the
ECHR despite having made an invalid reservatio® Cburt effectively severed the
reservatiol’® and held Switzerland bound without the benefithef reservation and,

therefore, unable to claim the reservation to avbiel ECHR obligation against

7 All reservations and objections in the remaindethis chapter can be found in the UN Treaty
Collection,Status of Treatiesunless otherwise indicated.
% Redgwell, ‘Reservations and General Comment N(24 410.
99 |hi

Ibid., 407.
1% The reservation was actually titled a declaratiowever as applied it created a reservation. See S
Marks, ‘Reservations Unhinged: Theelilos Case Before the European Court of Human Rights’
(1990) 39 ICLQ 300.
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which it had reserved. The application of the saliity doctrine ultimately led to
the state’s culpability iBelilos**

The HRC rallied behind Strasbourg in the highly tcoversial General
Comment No. 24(discussed in Chapter Six) supporting the posittbat ‘a
reservation will generally be severable, in thessethat the Covenant will be
operative for the reserving party without the bénaff the reservation’ in the event
that an invalid reservation is matfé Not surprisingly, the severability principle has

been refuted by many governments, particularly g UK

and France, as a
violation of the fundamental principle of interratal law which conditions an
international obligation on consefif. This is reflected in their objections to invalid
reservations in that none of these states evecateh that the reserving state will be
bound without the benefit of its reservation.

The primary difficulty with severability is where state’s consent to be
bound is tied to the acceptance of its reservatibos those states whose consent to
be bound is facilitated through their domestic d&gure and contingent upon the
acceptance of reservations attached to instrunoémegtification, the current system
offers no governing principles on how to treat reagtons that are invalid but

integrally tied to consent to be bound. This lacismy@oth a practical roadblock in

101 Severability is also followed by the IACtHR, séer example Hilaire v. Trinidad and Tobago
Preliminary Objections, (1 Sept. 2001) IACtHR (S€). No. 80 (2001), paras. 78-95, discussed in
Chapter 4.

192 HRC, General Comment No. 2para. 18.

193 the late 1970s and early 1980s and outwitictite human rights treaties the UK demonstrated a
penchant for the principle of severability whemlijected to the reservations of several statebeo t
1949 Geneva Conventions. In its ratification to @eneva Conventions the UK declared that it held
certain reservations to be invalid and therefoegard[ed] any application of any of those reseovesti

as constituting a breach of the Convention to whiehreservation relates’ while also regarding the
reserving states as parties to the Geneva Conwentiee UK ratification of the 1949 Geneva
Conventions, 75 UNTS 973 (1949), ratification aB2UNTS 259 (1957), pp. 266-268. The UK
reiterated this position when objecting to subsetueservations to the Geneva Conventions made by
South Vietnam and Guinea-Bissau in 1976 and by kngdgo 1985. Objection by the UK to
reservations made by the Republic of South Vietaswh Guinea-Bissau, 995 UNTS 394 (1976), pp.
394-97, and to reservations made by Angola to thee@a Convention on the Treatment of Prisoners
of War, 1404 UNTS 337 (1985). See discussion by pkom,2004 Final working paperparas. 16-
17.

104 Observations by the Governments of the United Stamte the United Kingdom on Human Rights
Committee General Comment No. 24 (52) relatingegervationsUN Doc. A/50/40 (1995); see also
K. Korkelia, ‘New Challenges to the Regime of Resdions under the International Covenant on
Civil and Palitical Rights’ (2002) 13 EJIL 437, 4&2 seq.; Baratta, ‘Should Invalid Reservations to
Human Rights Treaties Be Disregarded?’, 417; E.&ylB, ‘General Comment 24: Confronting the
Problem of Reservations to Human Rights Treati£899) 17 Berkeley Journal of International Law
277, 318-22.
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interpretation in the event of a violation and theéntal to determining overall
compliance with treaty obligations. States suchthes US and the UK will often
condition their consent to be bound to treatiesnupatification subject to the
reservations as contemplated by their respectigeslégure and parliament. Under
the severability principle the state would becomeagy without the benefit of any
invalid reservation but this expressly ignores ¢baditional consent to be bound. It
seems that states are cognizant of such conditiooasent and are willing to
maintain reservations without specifying severarensider the reservations to
ICCPR made by the US which indicate that the tfon of the treaty is expressly
subject to acceptance of the reservations attaich#éee instrument of ratificatiol?®
In 1993 Sweden objected to six of the reservatioasle by the US indicating that
‘reservations made by the United States of Amemcdude both reservations to
essential and non-derogable provisions, and gensxBdrences to domestic
legislation’ and therefore contrary to the tre¥fThe US reservations have not been
removed and Sweden included in its statement tietobjection did not preclude
entry into force between the two countries. Swediennot specifically cite that the
US would not benefit from the reservations, asdtwihen objecting to reservations
by a multitude of states to CEDAW. Where does tleiave the status of the
reservations made by the US? Under the currentneginere is no straightforward
answer.

It could be argued that the nuanced approach to UBe reservations
compared to the objections to CEDAW reservationgr@hSweden specified that

‘[tlhe Convention enters into force in its entirdigtween the two States, without

195 Three of the reservations read as folloyk) That Article 20 does not authorize or require
legislation or other action by the United Stateat ttvould restrict the right of free speech and
association protected by the Constitution and laivthe United States. (2) That the United States
reserves the right, subject to its Constitutioradstraints, to impose capital punishment on angqer
(other than a pregnant woman) duly convicted urdesting or future laws permitting the imposition
of capital punishment, including such punishmemtdomes committed by persons below eighteen
years of age. (3) That the United States consiitleef bound by Article 7 to the extent that “cruel
inhuman or degrading treatment or punishment' méansruel and unusual treatment or punishment
prohibited by the Fifth, Eighth, and/or Fourteedtmendments to the Constitution of the United
States.

198 Declaration by the Government of Sweden with retsfeereservations made by the United States
of America(18 Jun. 1993) to ICCPR. Many others statesutlinog Belgium, Denmark, Finland,
France, Germany, Italy, Netherlands, Norway, Patagd Spain also objected.
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Bahrain [and other§]’ benefiting from its reservation’, took into accouthe
conditioned US consent factor. However it is makely a simple fact of timing in
the development of the severability doctrifi&Prior to 1994 Sweden generally only
noted the incompatibility of reservations and theaindermining effect on
international law in the course of objecting toemstions without specifying any
legal effect but in all cases noting that the resgons would not prevent the entry
into force of the treaty between itself and theereing staté?® However, between
1994 and 2001 Sweden generally opted to followoghgosability doctrine, at least in
relation to states making reservations to CEDAYThe notoriousGeneral
Comment No. 24vhereby the HRC indicated that it would sever mpatible
reservations was published in 1994 and possibhynepdahe eyes of states to the
option. Interestingly, Sweden did not readily sulisxto the severability approach
until 20011** but has since remained true to the princtptehough it did technically
indicate severance of Kuwait’'s reservation to thEPR in 1997 albeit in a less clear
formula than that subsequently used. Sweden’s ipeais merely used by way of
example to note the development of the doctrinedegél effect and eventual
recognition that a more concrete consequence neusttéched to states’ objections.
In reviewing reservations to the ICCPR it is evid#érat Sweden is not alone
in moving toward the severability approach. Objautdi to reservations to the ICCPR
made by Denmark (to Botswana, 2001), Finland (tddias and Pakistan, among
others), Greece (to Turkey, 2004), Latvia (to Mi@nia, 2005; to Pakistan, 2011),
Norway (to Botswana, 2001), Slovakia (to Pakistadl1), to identify a few

indicate that states are gradually opting for a enatear indication of the

197 The same statement was made mutatis mutandissppomee to reservations made by Saudia
Arabia, North Korea, Mauritania, Syria, Micronesiélnited Arab Emirates, Oman, Brunei
Darussalam and Qatar.

1% There is also a strong argument that politicalsderations play into the use of severance, and
objections generally, but it is not a theme to besped in this thesis.

199 5ee particularly its objections to reservation€ EDAW.

10 prior to 1994 Sweden had generally only notedithempatibility of reservations with the object
and purpose test.

1 The same can be said generally of the other Nosttes. See Klabbers, ‘Accepting the
Unacceptable?’; L. Magnusson, ‘Elements of Nordiacce 1997: The Nordic Countries in Co-
ordination’ (1998) Nordic Journal of Internatioraw 350.

112 sweden has indicated severance of incompatibrvasons to the ICCPR by Botswana, Turkey,
Mauritania, Maldives and Pakistan; and in respdaasecompatible reservations made to CEDAW by
Micronesia, United Arab Emirates, Syrian Arab RdmjtBahrain, Mauritania, among others

13 5ee UN Treaty Collectio®bjections to Reservations to the ICCPR
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consequence of invalidity in the form of severapiliThe same uptake of the
approach can also be seen in the patterns of 'statgsctions to reservations to
ICESCR;' CEDAW,'** CAT'*®and, to a lesser extent, in CERD

A review of states which frequently file objectioreflects the progression
between more stringent approaches, sometimes hetwasermissibility to
opposability to severance (Sweden, for exampld)eroimes simply jumping from
permissibility to severability, as evidenced by izgss 1994 objection to the
reservations by Maldives to CEDAW (purporting pessibility) contrasted against
subsequent objections to reservations to CEDAW hyidtan, Lebanon, North
Korea, among others (opting for severance). Theaydeh adherence to the
severability approach is not surprising as it i@lethe reticence with which states
accept the concept especially in light of its direballenge to a reserving state’s
sovereignty. Responding to the early uptake ofstheerance approach, Bradley and
Goldsmith argue that it is incorrect to concludatta state continues to be bound by
articles to which it has made reservations evethef reservations are deemed by
some states to violate the object and purposétesheir position basically asserts,
for example, that if the offending US reservatiorese actually treated as severed in
an adversarial procedure, the literal applicatibihe US position, pursuant to its
ratification and reservation, would be that congentreaty membership would be
nullified, thus mooting any cause of action broughdler the treaty.

It has been suggested that the invalidation ofréservation negates consent
to be bound to the treaty thus the state is najdobound to the treaty at all or, less

drastically, the invalidation negates the obligatibat was the subject of the invalid

114 See objection to reservations to the ICESCR bynisk (to Pakistan, 2005), Finland (to
Bangladesh, 1999; Pakistan, 2005), Greece (to Vurk@04), Italy (to Kuwait, 1997), Latvia (to
Pakistan, 2005), Netherlands (to Pakistan, 2005wy (to China, 2002; to Pakistan, 2005),
Pakistan (to India, 2005), Slovakia (to Pakista009), and Sweden (to Bangladesh, 1999; to China,
2002; to Turkey, 2004; to Pakistan, 2005).

115 The objections to reservations to CEDAW are numetthus the following is only a small sample
and does not include those states noted for adwgcsg¢verance in their objections to reservations t
the ICESCR (previous footnote): Austria (examplestext); Belgium (to Brunei Darussalam and
Oman, 2007; to Qatar, 2010); Canada (to Brunei &slam, 2007), Czech Republic (to Oman and
Brunei Darussalam, 2007; to Qatar, 2009), and Es{oo Syria, 2004; to Qatar, 2010).

116 Cczech Republic (to Pakistan, 2011), Denmark (ttsBana, 2001), Finland (to Bangladesh, 1999;
to Qatar, 2001; to Pakistan, 2011), Latvia (to Baki, 2011), Norway (to Qatar and Botswana, 2001;
to Pakistan, 2011), Slovakia (to Pakistan, 201Wyedn (to Qatar, 2000; to Botswana, 2001, to
Thailand, 2008; to Pakistan, 2011).

117 see specifically Sweden’s objections.

118 Bradley and Goldsmith, ‘Treaties, Human Rights] &onditional Consent’, 436.
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reservation, effectively erasing it from the cagale of obligations owet’
Goodman and Macdonald argue that completely ingtifid the consent to be bound
to the treaty gives disproportionate weight toithalid reservation and invalidating
the entire obligation that was subjected to themegion is not appropriate when the
obligations are non-reciprocHf’

In a bid to fill the consequences gap and with sheport of the treaty
bodies*?* the ILC put forth their most progressive guideldetailing the status of a
state that has formulated an invalid reservatiogpdting from previous views on
regional human rights approaches to invalid resems* the Finalized Guidelines

indicate that the reservation will be severed.

4.5.3 Status of the author of an invalid reservatio relation to the
treaty

1. The status of the author of an invalid reseorain relation to a
treaty depends on the intention expressed by thervimg State or
international organization on whether it intendsb® bound by the
treaty without the benefit of the reservation omrt¥ter it considers that
it is not bound by the treaty.

2. Unless the author of the invalid reservationdxg@essed a contrary
intention or such an intention is otherwise esshigd, it is considered
a contracting State or a contracting organizatidhout the benefit of
the reservation.

3. Notwithstanding paragraphs 1 and 2, the autlothe invalid
reservation may express at any time its intentionta be bound by
the treaty without the benefit of the reservation.

4. If a treaty monitoring body expresses the vibat @& reservation is
invalid and the reserving State or internationgbmization intends not
to be bound by the treaty without the benefit of tieservation, it
should express its intention to that effect withirperiod of twelve
months from the date at which the treaty monitordiogly made its
assessment.

119 R. Goodman, ‘Human Rights Treaties, Invalid Reagons, and State Consent’ (2002) 96 AJIL
531, 535 et seq; Macdonald, ‘Reservations undeEthepean Convention on Human Rights’, 448.

120 Goodman, ‘Human Rights Treaties, Invalid Reseorstj and State Consent’; Macdonald,
‘Reservations under the European Convention on HiuRights’, 449.

121 Chairpersons of the HRTB8007 Report on Reservationmra. 16(7).

122 |LC, UN Doc. A/52/10 (1997), para. 84. In the reggeellet suggested that the Strasbourg approach
was a form of regional customary law that did nibeowise impact customary law on reservations.

181

www.manaraa.com



In essence, this guideline applies a rebuttablesuongtion that the author state
formulating an invalid reservation will remain baurfy the treaty without the
benefit of the reservation unless the state expsess alternative intentidh®

Thus the guideline adheres to the principle of sabigty, without using the
specific term except in the commentary, but allowem for movement in the
instance that the author state’s consent to be dautied to the acceptance of its
reservation. This position pays great deferencéhéopractice of regional human
rights court$®* as well as the HRE® and marks a sharp departure from Pellet's early
views on severability. It also reflects the growirezognition of the principle by
states. The commentary also advocates the dodfif@visibility’ or ‘severability’
if a reservation is formulated which clearly coneraes Article 19(a) or (4f° There
is increasing support for severance among obseasengel[**’

While this step to cure the consequences lacungepeated by the Vienna
Convention is undoubtedly one in the right diregtithere is still a question as to
whether the proposal will pass muster in the langernational community of states.
Early indicators suggest that a ‘severance ruld’ mat sit easily with all state$?
The lack of a consistent practice by states asote invalid reservations should be
handled has consistently impeded resolution ofighee despite the clear growth in
the recognition of the severability principle bwtsts noted above. Outwith the ILC
and the treaty bodies the one point that is undéspabout the consequence of an
invalid reservation is that there is no settledctice or common agreement on how
to resolve the issue particularly in the contexstate-to-state treaty relations.

There is another cause for hesitation regardirdltC’s new predilection for
severance. Notably, in the intervening period betweadoption of the draft
guidelines and the finalized guidelines severaltestacommented on the

consequences of an invalidity determination oneae& consent to be bound, a

123 5ee Draft Guide to Practice, commentary to 4.5.2.

124 5ee Chapter 4.

125 HRC,General Comment No. 24

126 Draft Guide to Practice, 3.3, commentary para. 6.

127 Goodman, ‘Human Rights Treaties, Invalid Reseoretj and State Consent’; Redgwell,
‘Reservations and General Comment No. 24(52)", 411.

128 comments by Germany and the United States in WX, Doc. A/CN.4/639 (2011), paras. 149-50
and 170-82 and compare with, Comments by El Salvadd Finland, in paras. 135-36 and 138-45;
UN Treaty Collection, Sweden’s objection to El Salar’'s reservation to the Disabilities Convention;
Observations by the Governments of the United Stael the United Kingdom on Human Rights
Committee General Comment No. 24 (52) relatingeservationsUN Doc. A/50/40 (1995).
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problem that has been recognised throughout thateein severability. From the
viewpoint of states, the main concerns envisiongsswith the status of the reserving

state!?®

which would be evaluated following severance oéservation under 4.5.3.
Reading finalized guideline 4.5.3 alone there setarise at least initial closure on
the issue of consequence for an invalid reservatitmwever, in the commentary to
draft guideline 4.3.7 Pellet makes clear that testaay not be compelled to comply
with a treaty without the benefit of its reservati®Relying on the logical application
of the principle of mutual consent he insists thastate cannot be bound-the
reservation severed—any further than it is willoogbe*° Both the draft guideline
(4.3.7) and the finalized guideline (4.3.8) spesifly address valid reservations,
however the commentary to draft guideline 4.3.7liegpthat due to the principle of
mutual consent even an impermissible reservationazbe severed. In an attempt to
reconcile the existence of invalid reservations #rel principle of mutual consent
Pellet relies on the permissibility doctrine toadish that the concrete consequence
of an impermissible reservation is that it is rarid void™** a position supported by
the treaty bodi€d? as previously indicated. Thus the ILC guidelinesvire a
dizzying cyclical debate that continues the questiefinitive consequence.

The work of the treaty bodies has not proved toaade an alternative
resolution to the consequences issue as it folknsviews of the ILC. In multiple
reports, the working group on reservations, whics vwestablished to examine the
practice of human rights treaty bodies, discardiberooptions for consequences of
an invalidity determination and voiced solidarityttwthe ILC conclusion that the

invalid reservation would be severed unless a aonintention could be proved:

The consequence that applies in a particular sicuatlepends on the
intention of the State at the time it enters itsergation.This intention
must be identified during a serious examination tlo¢ available
information, with the presumption, which may beutefl, that the State

129 See, e.g., comments by Australia, Austria, Bareghdand Finland in ILC, UN Doc. A/CN.4/639
(2011), paras. 113-18, 131 and 133.

130 Draft Guide to Practice, 4.3.7, commentary pate3.

131 Swaine, ‘Reserving’, 352-53.

132 Chairpersons of the HRTB&Keport on their nineteenth meetinBeport of the sixth inter-
committee meeting of human rights treaty bqdigl Doc. A/62/224 (2007), Annex, para. 48(v),
endorsing the recommendations of the working gnagorded in Chairpersons of the HRTR807
Report on Reservationpara. 18.
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would prefer to remain a party to the treaty withthe benefit of the

reservation, rather than being exclud&l.

Despite fervent commitment to the issue in the 1880s, the treaty bodies seem to
have happily let the ILC maintain the lead in sugtiout the problems with the
Vienna Convention.

Schabas points out that there is an ambiguity versility principle in that it
does not always clearly state, at least as evidebgestates’ objections, that the
reserved provision will actually be enforced ast jgand parcel of the trealy* The
exception would be those objections indicating thattreaty in its entirety will be in
effect without the benefit of the offending reseima which is the phrasing used
most often in the years subsequent to Schabas&\ai®n. Without specifying that
the invalidly reserved provision was to be enforcaerability would actually give
full effect to the reservatiol?” States appear to have noted this incongruous
approach and remedied it to the extent possiktleaim objection formulation.

Ultimately, the consequence of an invalid reseoratemains unsettled. The
ILC, the treaty bodies and many states favour sdoiigly. While this is a welcomed
result for human rights advocates, it remains teden whether a majority of states
will fall in line with this point of view. One thig is clear and that is that unless a
definitive view is taken on invalidity of a resetiam, it seems that there can be no
resolution of the issue of consequentee competing ideas signify uneasiness with
the rules as they exist and a lack of settled meobn the international level,
highlighting an area ripe for development.

The best way to easily address concrete consegaiésite establish a final
arbiter on reservation validity. Clearly the fisgep will be the most difficult in light
of the competing organs which are competent tosassservations. Reconciling the
potential organs will be addressed in Chapter ISete, in specific relation to invalid
reservations, it is more important to note that #hark position of nullity and
severance could benefit from more nuanced apprsadiee following procedural

options draw upon the work done by Hampson andrgffieand offer simple ways

133 UN Doc. HRI/MC/2006/5 (2006), para. 16 (emphasidea).

134 gchabas, ‘Time for Innovation and Reform’, 72.

135 Macdonald, ‘Reservations under the European Cdiorenn Human Rights’, 449.

136 Hampson,2003 Expanded working papeip. 19; Goodman, ‘Human Rights Treaties, Invalid
Reservations, and State Consent’; Lijnz&atify and Ruin
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to cure invalid reservations while encouraging aehee to treaties in the aftermath
of a concrete consequence being determined. In tumng the hanging invalid
reservation and alleviating normative ambiguityl\uiélp better define human rights

obligations in the context of the state-human beg@lationship.

4.2  ADDRESSING THEHANGING RESERVATION. ALTERNATIVES

Ultimately, even reservations viewed as invalid |wiften remain attached to
multilateral treaties due to the lack of guidanset@a whether the conclusion of
invalidity by one state will defeat the reservatidralidity is not always easily
determined especially in the confines of the staistate treaty relationship. This is
recognised by Lijnzaad's astute observation thae ‘claim that a particular
reservation is contrary to the object and purpssmsier made than substantiatéd’.
Had a mandatory dispute mechanism for evaluatisgruations been included in the
Vienna Convention the problem of the ‘hanging reaton’ could have easily been
avoided because a clear determination would bedgdpiand definite consequence
outlined. However, as discussed in Chapter TwoerBfs suggestion of mandatory
resort to the ICJ as a dispute mechanism when tha® disagreement on the
admissibility of a reservation was resoundinglyedé¢d and treaty articles requiring
mandatory resort to the ICJ as a mechanism of wev¥a treaty disputes are
typically reserved against.

Nonetheless, when a court is given the opportutdtyule on reservation
validity several options to cure the invalid resgion have been suggested: firstly,
the state may withdraw the offending reservati@cosdly, the state may amend the
defective reservationa posteriori so as to comply with the opinion of the
adjudicating court; or, finally, the state may dence the convention (where
possible) with the possibility of re-acceding wahcompliant reservations (where
possible):*® These options offer a more nuanced approach itt severance by

allowing the state to choose how to resolve theccegtable reservation which

137 jjnzaad,Ratify and Ruinpp. 82-83.

138 Golsong, ‘Les reserves aux instruments internati@rpour la protection des droits de 'homme’,
cited in Imbert, ‘Reservations and Human Rights emtions’, 45; see also Macdonald,
‘Reservations under the European Convention on HiuRights’, 448.
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allows the state to maintain its claims to soverigvhile keeping any questions

about invalidating the consent to be bound at bay.

4.2.1 WTHDRAWAL
Vienna Convention Article 22 (Annex I1l) outlines ethprocedural aspects for
withdrawing reservations. These guidelines are rpeaeticalities in the event that a
statechooseso withdraw a reservation following an objectidn.the event that a
final determination is made on invalidity, nulliand severance are clearly preferred
yet the same result can be achieved by invitingréserving state to withdraw its
reservation. Withdrawal is the more state-sensitegproach to eliciting a
consequence for a reservation and is most ofteogex by the treaty bodies when
they review periodic reports. Though the legal @ffes precisely the same as
severance, the more genteel terminology allowsékerving state to take control of
the situation and ‘elect’ to withdraw the invaliéservation rather than have it
severed.

During the third inter-committee meeting of the lamrights treaty bodies in
2004 it was decided that treaty bodies could requéthdrawal of a reservation
deemed incompatible with the object and purposg¢heftreaty just as they could
generally make this request even with regard torapatible reservation pursuant to
their monitoring functiort®® By limiting the number of reservations the process
moving human rights obligations into the realm aktomary law is facilitated, a
point which has not gone unnoticEd. States have withdrawn a number of
reservations to the various treaties as noted iap@n Four. It is not possible to
hypothesise as to the reasons behind withdrawalgheuefforts of states in their
objections as well as treaty bodies reiteratiorthef need to withdraw reservations
can only underscore the preference of this optiwer ahe potential of strict
severance. A state would surely elect to withdrather than to have its reservation

severed if for no other reason than to save paliface.

139 Hampson2004 Final working paperpara. 65.
140 swaine, ‘Reserving’, 330.
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4.2.2 REFORMULATION
While no rule exists in either the Vienna Convemtfd or customary international
law to support reformulation, practice has showat this is a viable option. This was
the approach followed by the ECtHR Belilos*? and on another occasion by
Liechtensteiff"* to amend reservations to the ECHR. Despite thmfbé novelty***
of this approach, reformulation seems the mostleialternative to the strict rule
that a reservation must be formulated simultangowith the consent to be boufitf.
This approach would create a ‘new rule of inteoral law’ which would allow for
‘subsequent modification of reservations in oraderender them compatible with the
object and purpose of the instrumeHt

Allowing reformulation of a reservation following aleclaration of
incompatibility would ‘promote ratification of humaights treaties by assuring new
parties a degree of certainty as to the conseqeermmbeffects of any reservatiofts’
in that a state would have the opportunity to adrr@ny deficiencies. Both the
CEDAW Committeé*®and the Children’s Committ&® have voiced support for the
prospect of modifying the errant reservations dmal potential of the practice has
also been recognised by ICCPR State Parties inr tbijections to invalid

reservations®. Even without a binding protocol, the treaty bad@uld adopt this

141 Korkelia, ‘New Challenges to the Regime of Restovs’, 460; Schabas, ‘Time for Innovation
and Reform’, 76.

142 Reformulation was actually suggested by Swiss seunluring the course of the case and
Switzerland did produce a revised declaration feifg the final judgment on the case. See (1988) 31
Yearbook European Convention on Human Rights Sulisequently modified the reservation once
again, see Doc. H/INF (89) 2, Information Sheet }4.7-8.

143 See Liechtenstein’s reformulation of its reseomatio ECHR, Art. 6(1), Doc. H/INF(92) 1,
Information Sheet No. 29, p. 1.

144 H.J. Bourguignon, ‘The Belilos Case: New Light Raservations to Multilateral Treaties’ (1988-
89) 29 Virginia Journal of International Law 34833

145 Korkelia, ‘New Challenges to the Regime of Restoves’, 460-61; Schabas, ‘Time for Innovation
and Reform’, 77-78.

146 Schabas, ‘Time for Innovation and Reform’, 77.<Tidea was supported by Judge Valticos of the
ECtHR in his dissenting opinion to ti@horherr v. Austrig (Case No. 22/1992/367/441), ECtHR
(Ser. A) No. 266-B (1993), para. 42.

147 Schabas, ‘Time for Innovation and Reform’, 78; ats® M.G. Schmidt, ‘Reservations to United
Nations Human Rights Treaties—The Case of the Taxe€ants’ in J.P. Gardner (eddyuman Rights
as General Norms and a State’s Right to Opt OuseReations and Objections to Human Rights
ConventiongBIICL, London 1997), p. 33.

148 Statement on reservations to the Convention orEtfmeination of All Forms of Discrimination
against WomenJN Doc. A/53/38/Rev.1 (1998), p. 49, para. 18.

149 Chairpersons of the HRTBReport on ReservationslN Doc. HRI/MC/2009/5 (2009), p. 4.

150 see, for example, the UK’s objection (28 Jun. J0tbithe reservations made to the ICCPR by
Pakistan where it suggest that it would reconsigdavbjections if Pakistan modified its reservasion
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practice and see how states react. As recognisetfidlyna Convention Article
31(3)(b), it could become a subsequently agreedtipeathat assists in interpreting
the treaty. Some treaty bodies seem to have dehéhjs.

The reformulation approach was employed by Malaysiaelation to the
original reservations it made to CEDAW. On 6 Febyuh998 it notified the UN
Secretary-General that it was withdrawing its reseons to CEDAW Articles 2(f),
9(1), 16(b), 16(d), 16(e) and 16(h) and at the stime modifying its reservations to
Articles 5(a), 7(b), 16(1)(a) and 16(2}. The Secretary-General’s response to the
modifications suggests that reformulation is a po& despite no acknowledgement

in the Vienna Convention:

In keeping with the depositary practice followedsimilar cases, the
Secretary-General proposed to receive the modiicah question for
deposit in the absence of any objection on the parany of the
Contracting States, either to the deposit itselft@rthe procedure
envisaged, within a period of 90 days from the ddtés notification

(21 April 1998), that is to say, on 20 July 1988.

On 20 July 1998, France filed its objection to thedifications on the basis of
incompatibility with the object and purpose of tireaty and as a result the
modifications were not accepted. The Netherlande filed a response but did not
expressly reject the modifications. Neither objattaddressed the actual procedure
of reformulating or modifying existing reservationisus it seems that reformulation
is a viable option.

The following year the Maldives also submitted adification to its original
reservations to CEDAW. Responding in the same w&snto the Malaysian
modification, the Secretary-General set a date3afuhe 1999 as the final date upon
which objections to the modification could be reeei. No objections were received
by the deadline and the reformulated reservatiomsewaccepted for deposit.
Subsequent to the deadline, both Finland and Germmasponded by way of
objection but only Germany specifically indicatesd rejection of the modification
insisting that the modification was in fact a nesgervation to Article 7. However, in

light of the expiration of the deadline for objects, the reformulated reservations

51 0n 19 Jul. 2010 Malaysia withdrew the reservattonarts. 5 (a), 7 (b) and 16 (2).
152 UN Treaty Collection, CEDAW, n. 36.
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are now in place. Notably, the reservations for awvhboth Malaysia and the
Maldives sought modification were ones to whichegkipns highlighting their
incompatibility had previously been filed.

Surprisingly, the ILC has had little to say on timcept of reformulation. In
draft guideline 2.5.11 indicates that states maly aiject to a partial withdrawal
unless it is discriminatory’® Most importantly the ILC recognises, at leastdfation
to the succession of states, that the Vienna Cadioreris flexible enough to
accommodate a wide variety of practices and hasrgéiy allowed states succeeding
in interest to treaties to reformulate reservatiomsginally made by their
predecessors in interest.

Though technically a reservation must be made etithe of ratification or
accession, a progressive dimension seems to sloglgreeping into reservations
practice with regard to modification as indicatesthbby the reaction to notices of
modification by the UN Secretary-General as welpeactice within the European
regional system. As noted by the Council of EurSperetariat it must be understood
that the reformulation cannot expand the origieakrvatiort>® The ILC view aligns
with this restriction as noted in draft guideling 2vhich outlines that after a state
has consented to be bound it may not ‘by meankeointerpretation of a reservation
shirk certain obligations established by a tre&ty.

Reformulation is a particularly appealing possipiln light of the individual
complaints procedure within the treaty body systehereby a state may only be
notified of the invalidity of its reservation yeasdter making it. Reformulation
would provide the state the opportunity to refiteereservation in order to achieve
the original or narrowed objective of the resematthough this will not preclude
any existing claim falling under the umbrella of &walid reservation. These
modifications would obviously remain subject to thasting standards of review on

validity and, unlike reservations made at the tioferatification, would not be

153 Draft Guide to Practice, guideline 2.5.11 and cantary para. 5.

154 Draft Guide to Practice, guideline 5.1 and commenpara. 19. Specifically referring to the 1978
Vienna Convention.

1% p T.B. Kohona, ‘Some Notable Developments in thacfice of the UN Secretary-General as
Depositary of Multilateral Treaties: Reservatiomsl @eclarations’ (2005) 99 AJIL 433, 435; Jorg
Polakiewicz, Treaty-Making in the Council of Europ@ouncil of Europe Publishing, Strasbourg
1999), p. 96

156 Draft Guide to Practice, guideline 2.3, commentzasa. 2, see also guideline 2.3.5.
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accepted by the depositary in the event of a siogjection, as was the case with
Malaysia’s reformulated reservation.

Another technical point is that reformulation abunly apply to previously
validly formulated reservations. From a procedwstndpoint this includes only
those reservations made simultaneous to ratificaifoa treaty and does not include
late reservations. Bahrain attempted to file areg®n to the ICCPR over two
months after it ratified the Covenant in SeptemB@06. Fifteen State Partfés
objected to this attempt to file a late reservdfiband the objections were primarily
based on the violation of the Vienna Conventiorunegment that a reservation be
made upon ratification (Article 2(1)(d)) but mosts@ noted the general
incompatibility of the reservation with the objectd purpose of the treaty.

Marginally departing from the traditional Vienna i@@ntion approach, the
ILC appears to accept the possibility of formulgtlate reservations in its Finalized

Guidelines.

2.3. Late formulation of a reservation

A State...may not formulate a reservation to a tredtigr expressing its

consent to be bound by the treaty, unless theytherwise provides

or none of the other contracting States...opposektadormulation of

the reservation.
However this is a separate concept and simplygfiéirreservation as an afterthought
is not contemplated in the context of the reforrtiakaoption discussed here even if
the option of filing a late reservation has notrbeempletely ruled out in theory.
This distinction between a reformulation and a le#servation may seem like
splitting hairs but in light of the existing lacuwnan the Vienna Convention
reservations regime there is a compelling reascavtad deviations from the strict

definition of a reservation which would further ctisnbobulate the system.

157 Objecting states included: Australia, Canada, €zZRepublic, Estonia, Hungary, Ireland, Italy,

Latvia, Mexico, Netherlands, Poland, Portugal, 8lda, Sweden and the UK. Four of the objections
were outwith the twelve month period for filing ebfions though it is unclear that this would matter
since in any event the attempted reservation di¢omply with the Vienna Convention.

%8 On late reservations see E. Bates, ‘Avoiding L&aligations Created by Human Rights Treaties’
(2008) 57 ICLQ 751, 775-78.
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4.2.3 [DENUNCIATION
The least attractive option, but an option nonethgl would be denunciation of the
treaty if the reserving state deemed the resenvativessential feature of its consent
to be bound but it could not otherwise prove susihgithe ILC guidelines indicated
above. If the state formulating an invalid resenmatchooses not to withdraw or
reformulate the offending reservation then the estabuld denounce or the
reservation will be severed. The obvious problenttie denunciation option will be
that not all human rights treaties include a priovisor denunciation, such as the
case with the ICCPR. For this reason, the legalitya denunciation pursuant to
international law is questionable for those tresatiet contemplating the potential of
denunciatiort>®

On 25 August 1997, North Korea notified the SeamyetGeneral of its intent
to withdraw completely from the ICCPR. Having nadaciation provision to guide
it, the following month the Secretary-General imi@d North Korea via amide-
mémoirethat its withdrawal would only be valid if all oth&tate Parties to the
Covenant agreed to the withdraW&. This exchange reflects the practice of the
Secretary-General to allow the treaty provisionguile its responses to instruments
deposited in relation to the treaties for whiclisigate-keeper. To date the required
unanimous consent has not been granted and i®llbe North Korea is still bound
by the ICCPR?! However, it has not since provided a periodic refmthe HRC%

The potential to denounce and re-accede withervagon has been bandied
about and has been done at least once in pratticE998, Trinidad and Tobago
denounced and re-acceded to the Optional Protodblet ICCPR with a reservation
that the HRC would not be competent to considermanications by any prisoner
under the sentence of death in respect of any medtating to the prosecution,

detention, trial, conviction, sentence or carryirfighe of the sentencé® Seven State

199 pid.

%9 See UN Doc. C.N.467.1997. TREATIES-10, 12 Nov. 1997

81 During its review under the Universal Periodic Rey many states urged North Korea to comply
with its obligations under the ICCPR and file ididquent report. HRCounciReport of the Working
Group on the Periodic Universal Review, Democrafieople’s Republic of KorgaUN Doc.
A/HRC/13/13 (2010).

162 |hid.

163 See UN Treaty Collection, OP-ICCPR, n. 1. Trinidadl Tobago acceded to the OP on 14 Nov.
1980 and denounced the OP on 26 May 1998. It theatceded with a reservation on 26 Aug. 1998.
Following the HRC decision iRawle Kennedgbelow n. 163), it denounced the OP on 27 Mar. 2000
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Parties objected to the reservation on the basiscompatibility with the ICCPR as
well to the ‘propriety of the procedure’ used byinigdad and Tobago to make the
reservatiort®® In a divided opinion, the HRC declared the appiicaby Kennedy, a
prisoner on death row, admissible despite the vaten thus severing the
reservation inRawle Kennedy v. Trinidad and Tobadd It is not clear if the
reservation had been valid that it would have beeacceptable on otherwise
‘proprietary’ reasons. Following this, Trinidad afdbago once again denounced the
Optional Protocol, this time without re-accessi@ates notes that at the cost of
Trinidad and Tobago’s membership in the Optionaitétol, ‘the HRC arguably
upheld the integrity of the system of human righipervision®® Though it may be
questionabl®’ whether this course is preferable to acceptingealid reservation it
must not be forgotten that there are many reasongining human rights treaties
and thus it is ultimately up to the individual stab determine which sacrifices are
most important, a reservation or treaty membership.

These instances of denunciation led the HRC teei&eneral Comment No.
26 on issues relating to the continuity of obligato the ICCPR®® The HRC
outlined that denunciation was guided by the piows of each specific treaty and
where there was no provision on denunciation thgieble rules of international
law as reflected in the Vienna Convention were iapple. It pointed out that while
the Optional Protocol to the ICCPR did specificalliow denunciation, as did other
conventions such as CERD, as part of the ‘Inteonati Bill of Human Rights’ the
ICCPR does ‘not have a temporary character typitaireaties where a right of
denunciation is deemed to be admitttivhere no such provision is provided. It

continued:

164 UN Treaty Collection, citing the Netherlands obiies. Many have argued that denunciation with
re-accession does not comply strictly with the Vi@r€Convention but that particular question is out-
with the parameters of the present research.

185 Rawle Kennedyv. Trinidad and Tobago HRC Communication No. 845/1999, UN Doc.
CCPR/C/67/D/845/1999 (1999), 31 Dec. 1999.

166 Bates, ‘Avoiding Legal Obligations Created by HumRights Treaties’, 763.

187 M. Scheinen, ‘Reservations by States under therrational Covenant on Civil and Political
Rights and its Optional Protocols, and the Praabitéhe Human Rights Committee’ in I. Ziemele
(ed.),Reservations to Human Rights Treaties and the i&onvention Regime: Conflict, Harmony
or Reconciliation(Martinus Nijhoff, Lieden/Boston 2004), pp. 50-51.

%8 HRC, General Comment No. 26: Continuity of obligatiopnsUN  Doc.
CCPR.C/21/Rev.1/Add.8/Rev.1 (1997).

189 General Comment No. 2para. 3.
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The rights enshrined in the Covenant belong topiaple living in the

territory of the State party. The Human Rights Cattea has

consistently taken the view, as evidenced by mg{standing practice,

that once the people are accorded the protectigheofights under the

Covenant, such protection devolves with territornyd acontinues to

belong to them, notwithstanding change in goverrinténthe State

party, including dismemberment in more than oneteStar State

succession or any subsequent action of the Staty gasigned to

divest them of the rights guaranteed by the Covienan
Thus the HRC closed the door on the potential efodacing the ICCPR even if
accompanied by re-accession.

The experience of the HRC with Trinidad and Tobego be contrasted with
the ECtHR which took the same gamble in Betilos decision but with the opposite
result. As noted previously, Switzerland took thasifon that membership in the
ECHR was more important than maintaining its reggown thus it reformulated its
reservation rather than denouncing the treaty. élaenunciation and re-accession
with a reservation may constitute an abuse of $itfﬁtthough the topic remains
unsettled. The human rights system has strong suppd there are decidedly more

reasons for a state to remain a treaty party thaive up that membership.

4.3 SIMMARY

Following determining the validity of a reservatiastablishing the consequence of
an invalid reservation is the most important isathen the reservation is to a human
rights treaty. To date there has been no intematioule of law mandating
severance, withdrawal or any alternative consecidic an invalid reservation. The
ILC and the treaty bodies assert nullity as thglsitonsequence of a determination
of invalidity and stipulate that this will be acheésl by severing the reservation.
Though legal nullity and severance may abrogatenvedid reservation in the state-
to-state relationship when an invalidity determimatis made by another state party,
it is less clear the impact it will have on the teagion of rights-holders unless there
is a final determination on validity. Furthermomdye to questions regarding the

impact of severing a reservation from an instrunedrtonsent other options should

170 polakiewicz, Treaty-Making in the Council of Europ@. 96; see also Bates, ‘Avoiding Legal
Obligations Created by Human Rights Treaties’, 883-
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be proffered, such as withdrawal and reformulasonthat a state may maintain

control of its consent to obligations.

5 CONCLUDING REMARKS

The flexibility of the default reservations reginfes led some to suggest an
‘overhaul®’* of the Vienna Convention. This chapter set ouaralyse the Vienna
Convention reservations regime in order to assésther it could adequately govern
reservations to human rights treaties. Rather #maaoverhaul, this thesis insists that
stock be taken of the lacunae in the system andspasenues by which these
lacunae might be resolved. This chapter advanceddhnetofore undefined object
and purpose test as the first challenging featfitheo reservations regime which is
reflected by the disparate treatment of problentaervations by state parties to the
core UN human rights treaties. The second challéegen the lack of defined legal
effect for a reservation that has been determinealid, particularly in the context of
the reservation-policing practice whereby statefeaibto reservations. The final
challenge is the failure of the Vienna Conventiorspecify a consequence for an
invalid reservation.

Despite the ambiguity of the object and purposg wates have proven that
they can apply the test to determine the validfta oeservation. Unfortunately, due
to the lack of guidance on legal effect and theseguence of an invalid reservation,
reserving states have largely ignored other statiégs’ determinations of invalidity.
The ILC asserts nullity and severance as the leffact and consequence of an
invalid reservation, however, in practice there aérs resistance to these concepts
especially in the state-to-state relationshipsteckan the course of accepting and
objecting to reservations. States that have fortedlavalid reservations continue to
maintain the validity of their reservations becaubere is no definitive rule
enunciating at what point the validity of a reséiaa can no longer be in doubt.
Unfortunately, even objections purporting to setlee incompatible reservations
rarely bear effect on the reserving states asubigely that an objecting state would
pursue a reserving state in an international arsneh as the ICJ, merely to have

confirmation that the reservation is invalid arfterefore, severable.

"1 Klabbers, ‘Accepting the Unacceptable?’, 191.
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While the increased acknowledgement of severabdity boon to the human
rights system as a whole, its actual impact iseratimited in the state-to-state
context as states do not enjoy reciprocal rights@bligations under the core human
rights treaties. The rights-holders who are affécéee not recognised under the
Vienna Convention. This situation illuminates tmeffectiveness of the objection
practice for producing a tangible legal effect ongequence in the face of an invalid

reservation. As outlined by Swaine,

...the suggestion that states are inadequate [tdhdesale arbiter of
reservations] calls into question a premise morkess common to the
permissibility and opposability approaches—the ptanee of state
appraisals, through objections or otherwise, gotbmacceptance of
reservations—and creates doubt as to whether trensliConvention is

a complete regulatory systeff.

While the Vienna Convention regime may not be catgplthe flexibility of the
system and the recognition that the tools for preting a treaty might expand
(Article 31) suggests that progressive practiceghbe potential to better guide the
effects of invalid reservations to human rightaties. The ambiguities of the Vienna
Convention reservations regime could be more ap@atgy addressed if an arbiter
of reservation validity outwith the state partiesrev designated to provide final
review of questionable reservations. The core UNdmu rights treaties are uniquely
situated to designate a competent reservation wewechanism in light of the
treaty-specific supervisory mechanisms which alyegay a central role in
monitoring treaty implementation by state parties.

Reservations to human rights conventions should otthe words of
Golsong, be left to ‘the play of objection and guteece on the part of other
Contracting States” The beneficiaries of obligations established eydbre human
rights treaties are deprived of the full benefitgshese treaties due to the normative
gaps in the Vienna Convention regime. As will bareined in the next chapter,
recognising the treaty bodies as competent arbifersservation validity would be a
step-forward in providing coherence in the normatierder that oversees

international human rights. Therefore, while itclear that the Vienna Convention

172 swaine, ‘Reserving’, 322. Recall the discussiopamissibility and opposability in Chapter 3.
173 Golsong, ‘Les reserves aux instruments internati@rpour la protection des droits de 'homme’,
cited in Imbert, ‘Reservations and Human Rights vemtions’, 35.
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reservations regimean adequately regulate reservations to human rigetiées,
this conclusion is only correct as long as the ifigetature of human rights treaties,

including their content and availability of monitog mechanisms, is fully taken into

account.
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CHAPTER SIX
TREATY BODIES: AN EVOLVING OPPORTUNITY

As demonstrated in Chapter Four, the monitoring ehodf state objections
developed alongside the Vienna Convention for aidiiig incompatible
reservations has not been effective because staiely object to reservations and
even states that do object to reservations ondkgs lof incompatibility with Vienna
Convention Article 19(c) generally accept the resey state as a treaty member
despite the invalid reservation. This acceptancegiaates the existence of invalid
reservations as practice has shown that the regerstate will not necessarily
withdraw an invalid reservation even in the faceanfobjection because there is no
tangible legal effect due to the non-reciprocalrabf human rights treaties and the
ambiguities of the Vienna Convention regime. Thigation is a direct result of the
fact that there is no final determination of valdicontemplated by the state
monitoring system in the Vienna Convention.

As concluded in Chapter Five, the Vienna Conventiges can adequately
govern reservations to human rights treaties degbi¢ gaps that persist in the
reservations regime. Responding to the secondndseaestion posed at the outset
of this thesis, this chapter examines whether teaty bodies are competent to
determine the validity of reservations. It begirithva review of the specific role for
which the treaty bodies were designed and briefiptemplates their perceived
legitimacy. This is followed by an introduction éach of the bodies associated with
the treaties examined by this thesis with the afnsubstantiating the monitoring
purpose of these bodies. The crux of the analysiseached by examining the
involvement of the treaty bodies in the reservaiafebate to date and the
international response to this involvement. Speaily this chapter will reply to the
following question: are the treaty-specific supsovy mechanisms competent to
serve a determinative function with respect to meg®ns to the core UN human

rights treaties?
1 THE ROLE OF THEHUMAN RIGHTS TREATY BODIES

The primary purpose of the treaty-specific moniigrorgans of the core UN human

rights treaties (the treaty bodies) is the revidvstate parties’ fulfilment of treaty
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obligations pursuant to their remits as indicatgdtheir respective treaties. In the
first instance, all of the treaty bodies examinatestparties’ periodic reports.
Additional quasi-judicial functions have been ebtlted and widely accepted as part
of the UN human rights regime in an effort to ferthealise the rights set forth in the
UDHR and the core UN human rights treaties. Thentpof contention between
states and treaty bodies is who between them teasltimate power to determine
whether a state party is fulfilling its obligationBreaty interpretation is integral to
the treaty bodies’ remits if they are to legitimptevaluate state compliance with
treaty obligations. These bodies were designed thidlh very purpose in mind and
the constitution of the bodies, including both &lectoral processes and mandatory
multicultural considerations, serves to ensure $itatie parties receive an unbiased,
treaty-centric review in their interaction with ttreaty bodies.

Using arguments and realisations from other fi@taternational law, the
following will briefly address concepts of legitimpasurrounding the growing use of
international institutions in implementing crosdtatal standards and governing
increasingly complex societies. The next sectiais arth the remits of the treaty
bodies and the acceptance of their competenciesdghrratification of treaty texts,

thereby grounding their functions in law.

1.1  INDICATORS OFLEGITIMACY

Legitimacy in governance has been simply descrimgd-ranck as ‘the aspect of
governance that validates institutional decisiossmanating from right process’.
Therefore if the correct processes are establiahddollowed, then the execution of
those processes will be deemed legitimate evehefdutcome is not that about
which all people agree. Institutions, on the othand, are generally viewed as
legitimate if the people over whom they exercis¢harity accept that authority.
Thus combining the two it could be argued that @egoing institution must both be
established by, and operate pursuant to, the dagorecess and be accepted by the
governed. At the domestic level these are widelgl#ished socio-political concepts,
especially in the context of representative denmesa When the focus turns to

international institutions, however, these simpisindicators are less tenable.

! T.M. Franck, ‘Democracy, Legitimacy and the Rulf Law: Linkages,’ (1999) New York
University School of Law, Public Law and Legal Theg®Vorking Paper Series, Working Paper 2, 1.
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Decisions on the international level are often \@dvas too remote from the ordinary
citizen and thus out-with the indicators that assemtial to assess legitimacin the
context of international human rights treaties, dhdinary citizen benefits from state
recognition of the international law as set fohibrein despite not directly being the
object of governance. The purpose of this sectionat to debate the origins and
theoretical concepts of legitimacy, rather thedwihg serves as a back-to-basics,
positivist use of simple indicators, including peogrocess, evidenced by legal texts,
and consent to governance, evidenced by volunéifycation of treaties, to evaluate

human rights treaty bodies as mechanisms for review

1.1.1 PROPER PROCESSESTABLISHING INTERNATIONAL INSTITUTIONS

Human rights treaty bodies are the embedded irienad institutions of the UN
human rights treaties and the primary enforcemeechanism of the texts’
obligations. Each of the treaties provides proceske the execution of the
competencies of its respective treaty body, whicy nmclude review of periodic
reports, receipt of inter-state and/or individuahanunications and procedures of
inquiry. Prior to becoming a state party, statesnslpa great deal of time assessing
how the obligations included in the text will affébe status quo in their jurisdiction.
Thus, the choice to become a party to a humansrigietaty necessarily implies
consent to the obligations found therein, includimg exercise by a treaty body of its
enumerated functions.

In addition to the specific supervisory remits bé ttreaty bodies, each of
their membership election processes are craftegju@rantee that an unbiased
authority exercises oversight. Each of the treaBegks to achieve equitable
geographical distribution in addition to represénta of different types of
civilisations and legal systems among the statégsarwhich helps ensure that no
one region or culture dominates. Essential to tkecaetion of their duties is the
requirement that members act in their personal Ga@s, not as representatives of

their governments despite being nominated by th&he language establishing

2 s, Picciotto, ‘Constitutionalizing Multilevel Gowmsance?’ (2008) 6 International Journal of
Constitutional Review 457, 458-590ting Robert A. Dahl, ‘Can International Organizations Be
Democratic? A Skeptic's View’ in I. Shapiro and Backer-Cordén (eds.pemocracy’s Edges
(CUP, Cambridge 1999), p. 19.
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human rights treaty bodies, both the physical mgkesf the bodies and their
supervisory attributes, is painstakingly draftedawmoid any confusion as to their
purpose. Though no two of these treaty bodies deatical, they each play an
essential role in ensuring the realisation of thikgations under the treaties and their

specific remits will be detailed in section 2.

1.1.2 CONSENT OF THE GOVERNED
Contrasted with international institutional legitny, the traditional theory of treaty
legitimacy is embodied in the fact that treaties egpresentations of consensual,
mutually reciprocal obligations between partiespacept known as ‘consent of the
governed® It is a long-accepted principle that states arendoonly to those
obligations to which they have consentdd. the context of non-reciprocal human
rights treaties, however, this model takes on a hfew Unlike treaties governing
other aspects of international law, human rightsities are created for the benefit
and protection of third parties—the people affedtg@ctions of the state parties—who
do not have a direct role in negotiating the ohiayes, nor are they the subjects
which are directly governed. The state partiesnaa@ifestly ‘the governed’ as they
are the objects that must fulfil the obligationsbetied in the treaty articles and the
‘beneficiary’ is the world at large in the form die human beings in each state
party’s jurisdiction. From a purely normative viewi treaty law, the reciprocity
deficit largely facilitates the relaxed approacthtoman rights compliance by many
state parties, a phenomenon not as obvious in dgpes of international treaties. It
is the lack of reciprocal beneficial obligations,cancept which is integral to
traditional treaty law, which require human righteaties to look out-with
reciprocity as a legitimising factor.

Fortunately, ‘consent of the governed’, at the musssic level, rests on an
easily identifiable factor which is, incidentallthe key to engaging duties pursuant
to a treaty: consent, which in treaty law equatdsetcoming a state party. It has been

argued that ‘[s]tates consent to commit themsefte$reaties) because doing so is

3 D. Bodansky, ‘The Legitimacy of International Gavance: a Coming Challenge for International
Environmental Law?’ (1999) 93 AJIL 596, 597.

* S.S.Lotus casgFrancev. Turkey, 1927 PCIJ (Ser. A) No. 10 (7 Sept. 1927), p‘I8e rules of
law binding upon States therefore emanate fronn then free will...’
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the only way to achieve certain goalgteaty ratification or accession by definition,
and pursuant to the principle pécta sunt servandalemands that a state party fulfil
all obligations set forth in the treaty text, satfeose to which it has made
reservations. A UN commissioned study determined tifne threat to the status quo
is the most common reason for non-ratification ofmian rights treaties while
ratification alternatively suggests that a statewdling to increase access to
information on domestic human rights practices Whianultaneously increases the
legitimacy of human rights conceptsAs pointed out by Bodansky in 1999 when
examining legitimacy in international environmenti&w, the legitimacy of
international institutions and their ability to inénce states was not a bigger issue
before the late 1990s due to the weakness of utistiis coupled with the fact that
their authority derived from the consent of thetestato which they appliedThus,
outwith the narrow purview of the institution thdea of influence upon non-
consenting parties was relatively obsolete. Thiedihce in 2011 is that the number
of states consenting to oversight of treaty bodsegrowing, thus their sphere of
influence is also growing.

Despite the increasing level of consent to treaigybpractice, detractors
from the treaty body phenomenon include states sggbdo any institution which
might challenge aspects of sovereignty and indaisluwwho view them as acting
something akin to world government. In reality, fmmrights treaty bodies do
neither. In the aftermath of the collapsed Third @Ministerial Conference, Mike
Moore, the former secretary of the World Trade @rgation (WTO), delivered a
very apt summary of the relationship between theDNhd state governments which
is mutually applicable to the relationship betwdrmman rights treaty bodies and

states:

We are not a world government in any shape or fdPeople do not
want a world government, and we do not aspire torie At the WTO,
government decides, not us. But people do wantaflobles. If the
WTO did not exist, people would be crying out forfaum where

® 0. Hathaway, ‘Do Human Rights Treaties Make a@#hce?’ (2002) 111 Yale Law Journal 1935,
1950.

® R. Goodman and D. Jinks, ‘Measuring the Effectsimfnan Rights Treaties’ (2003) 14(1) EJIL 171,
176, noting Heyns and Viljoen, ‘The Impact of thaitdd Nations Human Rights Treaties on the
Domestic Level’ (2001) 23 HRQ 483, 487-88.

" Bodansky, ‘The Legitimacy of International Govemne’, 596-97.
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governments could negotiate rules, ratified by orati

parliaments...And they would be crying out for a meubm that helps

governments avoid coming to blows over trade degufThat is what

the WTO is. We do not lay down the law. We uphdid tule of law.

The alternative is the law of the jungle, where mignakes right and the

little guy doesn’t get a look if.

Human rights treaty bodies do not lay down the |States have negotiated
and debated the intricacies of the treaty texts @musen to include mechanisms
which apply the rule of law equally to those statest have chosen to recognise the
authority of these bodies by consenting to becaaie parties. This does not equate
to ‘world government’ as has been forecasted byospipn to the treaty body
system. The aim has never been to create a wovlengment that is an adjudicator
above the state; it is to ensure that there igtasicentric forum that can serve as a
check system to ensure all state parties are apity their human rights

commitments.

1.1.3 FOCUSED EXPERTISE

In addition to proper process and consent to aityhdhe expertise factor must not
be overlooked when evaluating human rights treatlids as mechanisms of review.
It has been suggested that experts working togéthiéie international context ‘can
facilitate the resolution of global policy issueg tarrowing the range within which
political bargains could be struckIn addition to expertise being a requirement for
committee membership generally, human rights wsaiften deal with very specific
rights and a thorough knowledge of the field codeby the treaty is essential in
order to ascertain the realisation of these rigimshe ground. Thus, for example,
members of the Women's Committee have been activéhé areas of gender
equality and women'’s issues and this is reflectethbir curriculum vitae. The same
may be said for members of the Migrants Commiteteetera. Picciotto observes
that ‘delegating specific issues to specialists whould deal with them in a

depoliticized fashion...is a means of implementingligies that have been

8 M. Moore, ‘The Backlash against Globalizationpdech presented in Ottawa, Canada on 26 Oct.
2000) at http://lwww.wto.org/english/news_e/spmmpein39_e.htm <accessed 31 Aug. 2011>.
% Picciotto, ‘Constitutionalizing Multilevel Governae?’, 459.
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formulated through political processes...[and] untterd as a response to the
problems of governing ever more complex societi®s’.

Treaty bodies serve an essential function as thedians of their individual
treaties. They alone are completely devoted to todng state implementation of
obligations undertaken as treaty members. Thebiityi of the Vienna Convention
warrants some form of a back-stop to prevent thesrfrom being bent too far. As
argued by Akermark and Mérséter, ‘the more trefatyilfility is available, the more
important it is to have institutionalised mecharssnfor a continuous re-evaluation
of the flexibility devices®' Treaty bodies are the independent, institutioedlis
mechanisms that were created specifically to fsliith a rolé? As noted by Alston,

the treaty bodies are distinguished by

...a limited clientele, consisting only of State pestto the treaty in
question; a clearly delineated set of concernsectflg the terms of
the treaty; a particular concern with developing thormative

understanding of the relevant rights; a limitedgerof procedural

options for dealing with matters of concern; cautio terms of setting
precedents; consensus-based decision-making t@reegest extent
possible; and a non-adversarial relationship wititeSparties based on
the concept of a ‘constructive dialogd@’.

The treaty bodies exist to ensure specific rights implemented into a variety of
social, cultural and political arenas. The combarabf a highly varied membership

and specialists in the field, both mandated by cdtemelection guidelines, further

1% bid., 459.

1's. s. Akermark and O. Méarséter, ‘Treaties andLihgits of Flexibility’ (2005) 74 Nordic Journal

of International Law 509, 509.

2 The independence of the treaty bodies is an dabemaracteristic and integral to successfully
fulfilling their duties. SedPoznan Statement on the Reforms of the UN HumamRigeaty Body
System Poznan, Poland, 28-29 Sept. 2010 (Poznan Statgnpamas. 19-21; CEDAW Committee,
Report on its 4T sessionDecision 44/1 UN Doc. A/63/38, Supp. 38 (2008), chap. |, p. BERD
Committee, General Recommendation No. 9: Independence of Exp€t990), UN Doc.
HRI/GEN/1/Rev.9: ‘Alarmed by the tendency of thepnesentatives of States, organizations and
groups to put pressure upon experts...Strongly recemas that they respect unreservedly the status
of its members as independent experts of acknowkbdgpartiality serving in their personal
capacity.” The author acknowledges that the inddpace and expertise of treaty body members has
been questioned. However, this examination is &chito the indicia set forth by the treaties
themselves thus the line of inquiry into the tragune of those who sit on the treaty bodies is dhtw

its scope.

13 p. Alston, ‘Appraising the United Nations HumargRs Regime’ in P. Alston (ed.Jhe United
Nations and Human Right&Clarendon Press, Oxford 1992), p. 5; see alsbapfer 10: Treaty
Bodies: The ICCPR Human Rights Committee’ in H.ir®&e P. Alston, R. Goodman (eds.),
International Human Rights in Context, 3d ed. (OORford 2008), pp. 845 et seq. for a discussion of
the powers and function of the HRC in particular.
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legitimises the work of the treaty bodies. As legmdtitutions and the products of
‘rational design through codification’ treaty bosli€ean be viewed as ‘rational,

negotiated responses to the problems internatamtats face®?

1.2 LEGITIMACY SUMMARY

Legitimacy on the international level depends opegtise of the decision makers
and the increased legalisation of the institutisns/hich they operat& Within the
context of international human rights treaty bodibe adopted texts of the treaties
not only specify the various authoritative procedufor the treaty bodies, but also
establish election processes designed to ensuitalelgurepresentation by experts
amongst the state parties to the treaties. Furitrernthese texts are ratified by states
which indicates consent to those processes adatklyi the treaties. Admittedly, the
treaty bodies only oversee the implementation ghts by state parties to their
respective treaties, however, several of thesdige&njoy the membership of a
super-majority of the states of the world thus @pgortunity to influence cannot be

ignored.

2 TREATY BoDY REMITS'®

The embedded oversight bodies comprised of expertse field specific to each
treaty is a unique feature of the core UN humahtsigreaties. Their main purpose is
to ensure that the standards established by th® @ex upheld. As noted in previous
chapters, unlike traditional treaties which drawittstrength from the existence of
reciprocal obligations, human rights treaties damdard-setting and non-reciprocal.
The necessity of supervisory mechanisms for hungiisr treaties results from the
absence of substantive reciprocal obligatignalithout the treaty bodies supervising
implementation, human rights treaties would be angér of becoming merely
aspirational and without a compelling legal reafwrstates to act. Each treaty body

will be examined in subsequent sub-sections, inotu@ cursory comment on the

4 B. Koremenos, C. Lipson and D. Snidal, ‘The RaiidBesign of International Institutions’ (2001)
55 International Organization 761, 768.

15 picciotto, ‘Constitutionalizing Multilevel Governae?’, 459.

18 All information on treaty body activity can be fodi on the UN Treaty Collection website,
http://treaties.un.org (UN Treaty Collection), @adturrent as of 30 Jul. 2011.

Y L. Lijnzaad, Reservations to UN-Human Rights Treaties: Ratifd &uin? (Martinus Nijhoff,
Dordrecht 1995), p. 110.
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treaty body’s approach to reservations, after dlewing general introduction about
the potential functions of the treaty bodies.

The texts of the various human rights treatiesimaitthe respective treaty
body competencies, including reviewing periodicart, consideration of individual
communications, consideration of inter-state comigations and/or initiation of
inquiries. For state parties recognising a treatyyts competencies there is a general
duty of good faith to cooperate with the treaty ypabk recognised by general
principles of treaty law® To determine whether the treaty has been effdgtive
implemented commensurate with the obligations @hestate party, it is essential
that treaty bodies interpret the obligations irhtigf the domestic situation on the
ground, including introduction of new law or recdiation with existing law.

Reviewing periodic reports of the state parties issding general comments
are the common features shared by all of the tréaties. The importance of
reviewing periodic reports must not be undervaluédreates an avenue for the
treaty bodies to develop a dialogue with stateigmriThus, at the very least, each of
the treaty bodies is obligated to do the following:

1. Receivereports on measurdshe state partiedhave adopted which give

effect to the rights recognizéxy the corresponding treaty;

2. The Committee shall study the reports submittethbyState parties...It
shall transmit its reports, and such general comisies it may consider
appropriate

The italicised language above is taken directlyfi€CPR Article 40 but is
repeated almost verbatim in the other eight treatigth the most notable difference
being that in a majority of the treaties the use'general recommendations’ is
substituted for ‘general comments’. The practicessiiing general comments has
developed into perhaps one of the most significant| subsequently controversial,
functions of the treaty bodies. The value of theegal recommendation/comment
must be identified as a distinct form of commurnimatfrom the other ways in which
the treaty bodies engage with a state. Unlike rmoonij reports or reviewing
individual communications, these represent the @rynopportunity of the treaty

bodies to enunciate their interpretation of treajigations to the entirety of states,

18 Vienna Convention, Art. 26. Also typically notedthin each of the treaty texts.
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rather than in a bi-lateral communicative proc@s3eneral comments are directed to
all state parties, summarise the experience tharittee has gained reviewing the
periodic reports and focus the attention of theesparties on matters that would
improve implementation of the treaty obligatigisThough several general
comments have been issued on the specific topiesafrvations, as will examined in
section 3, reservations are most often a featureviéwing periodic reportSas this
is the only mandatory supervisory function of e&@aty body in its relation to the
state parties that does not require a further r@tiog of competency by the states.
Without the reporting mechanisms of the human sdteaties, it would be difficult
to begin to determine compliance and its effectshenlaw and people within a state
party’s jurisdiction and/or territory, thereforagiprimary function is indispensable.

One of the key problems for the over eighty-pef@eof states that have
ratified more than four of the core treaties is ¥aeous forms of periodic reporting
required by each treaty. Multiple separate repamsate a burden on states,
especially smaller or developing countries withited resources, which stymies the
essential monitoring feature of the treaties. 1020the culmination of years of
studying this problem were addressed when the UbtteBay-General issued the
Harmonized Guidelines on Reporting Under the Iraional Human Rights
Treaties, Including Guidelines on a Core Documemd aTreaty-Specific
Document$® The Harmonised Guidelinesot only provide a method of easing the
paperwork strain on states but at the same timatermore stringent reporting
standards which address reservations and requatestates provide the following
information on reservations when submitting theirrhonised report:

1. The nature and scope of reservations

19 0On this point see N. Rodley, ‘United Nations HunRights Treaty Bodies and Special Procedures
of the Commission on Human Rights: ComplementaryCompetition?’ (2003) 25 Human Rights
Quarterly 882, 887; E.A. Baylis, ‘General Comme#t Zonfronting the Problem of Reservations to
Human Rights Treaties’ (1999) 17 Berkeley Jourridhternational Law 277, 282.

20p_ Alston, ‘The Historical Origins of the Concegit'‘General Comments” in Human Rights Law’ in
H.J. Steiner, P. Alston and R. Goodmamternational Human Rights in Context: Law, Poktic
Morals. 3d ed. (OUP, Oxford 2008), p. 876.

21|, Boerefijn, ‘Impact on the Law on Treaty Resdiwas’ in M.T. Kamminga and M. Scheinin
(eds.),The Impact of Human Rights Laws on General Intéomai Law(OUP, Oxford 2009), p.63.

?2 OHCHR website: http://www.ohchr.org/EN/HRBodiesges/HumanRightsBodies.aspx <accessed
31 Aug. 2011>.

2 UN Doc. HRI/GEN/2/Rev.6 (2009). Report issued ésponse to UNGA resolutions 52/118 and
53/138.
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2. The reason why such reservations were considerbd tecessary
and have been maintained,;
3. The precise effect of each reservation in termsadional law and

4. IpnOItIer’spirit of the World Conference on Human Rsgand other

similar conferences which encouraged States to@denseviewing

any reservations with a view to withdrawing it, goigns to limit

the effect of reservations and ultimately withdrdvem within a

specific time framé?
The guidelines specific to reservations seek taeaehthat which the treaty bodies
have thus far not been equally successful in dogedting states to elaborate upon
and withdraw their reservations. The reporting asufor the next few years will be
telling as to whether thélarmonised Guidelineschieve this goal and produce a
more effective periodic report monitoring system.

Consideration of individual communications is a sjyadicial function
available to eight of the nine treaty bodies upbe tequisite recognition of
competency® This authorises the treaty body to receive compatitins—also
termed ‘complaints’-from individuals or groups afdividuals (such as those
brought by NGOs). Generally, this competency mesafiirmed by a state party by
a declaration of consent pursuant to the articlabetreaty or by the ratification of
an optional protocol that supplements the origimahty. It is in the process of
evaluating individual complaints that a treaty bauyght also have occasion to
evaluate the validity of a reservation.

Though the language varies slightly from treaty tteaty, the general
requirements that must be met in order for a tréakyy to consider an individual
communication admissible are:

1. The state party alleged to have violated the nighich is the subject of the
communication must have declared that it recogrilsesompetency of the

respective committee to receive individual commatians;

2 |bid., p. 10.

% Due to the high volume of individual communicasaeceived, three of the Committees’ petitions
are filtered in the first instance through the fRais Team of the OHCHR. The Petitions Team
services the HRC, the CAT Committee and the CERIn@ittee. Sedreport of the Human Rights
Committee to the General AssemiBi$rd Session, Supp. 40, (Vol. 1), UN Doc. A/63/20@8), p. 92,
para. 88; See also OHCHR website, http://www?2.aloch/english/law/cedaw-one.htm <accessed 31
Aug. 2011>.
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2. All domestic remedies available must have beenwstled prior to filing the
communication except where the application of ddmesemedies is
unreasonably prolonged or unlikely be bring effextrelief (exhaustion
rule);

3. The fact(s) alleged must not have been the sulgiee prior or current
international investigation or settlement;

4. The communication must not be anonymous;

5. The facts of the subject of the communication must have occurred
before recognition of the committee’s competetarek effect for the state
party (theratione temporisule).

The individual communications feature allows advesalawyers and victims to
frame violations in the international language ofrtan rights law and seek redress
when domestic remedies are ineffective or unaviglabhe HRC’s summary of its
role in receiving individual communications effeetily communicates the purpose of
this procedure for the treaty bodies:

While the function of the Human Rights Committeecionsidering
individual communications is not, as such, thaagfdicial body, the
views issued by the Committee under the Optionatdeol exhibit
some important characteristics of a judicial decisiThey are arrived
at in a judicial spirit, including the impartialitgnd independence of
Committee members, the considered interpretati%@ﬂanguage of
the Covenant, and the determinative charactereofiétisions:®

The individual communications regime has evaluatesgt 2500 complaints since its
inception?’

The inter-state communications procedure provideseghod by which a
state party may bring a complaint alleging violati®f treaty obligations by another
state party. The communication will only be allowiédoth the complaining state
and the alleged violating state have made positedaration that they recognise the
competency of the treaty body to receive such comcations. The other
admissibility requirements for an inter-state comination are identical to those of
the individual communication. Inter-state commutiaias proceedings are

confidential and the details are not made publihet the consent of all involved

%6 General Comment No. 38N Doc. CCPR/C/GC/33 (2008), para 11.
27 Specific figures by treaty body will be given imbsequent sections.
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state parties. To date this procedure has never umsl under any of the treaties.

A procedure of inquiry is the final of the fouastlard functions available to
assist treaty bodies in assessing the fulfilmentreaty obligations. Only three
treaties, CEDAW, CAT and ICED, present the oppatyuto carry out a procedure
of inquiry. The competency of the treaty body titiame a procedure of inquiry must
have been either affirmed or not denied, dependmthe relevant text, by the state
party alleged to be violating the treaty rights.odpreceipt of reliable information
indicating ‘grave and systematic violations’ ofatg obligations, treaty bodies with
this competency may unilaterally initiate an invgestion into the alleged violations.
Initially, the treaty body will invite cooperatidmy requesting the allegedly offending
state party to submit information on the situatrgthin its territory. Upon review of
the information, including observations by the etparty on its domestic situation,
an inquiry may be initiated with the request togemtly’ report back to the treaty
body. The findings will be communicated to the estgparty along with
recommendations. All proceedings made under theimpqvill be confidential and
only the state party being investigated will beified. The findings are not made
public except in the instance that the state psubject to the investigation consents
to the findings being published in the committesmual report. In some instances,
the treaty body may visit the territory to gathestf hand information when the
circumstances so require, however this will be tiai according to territorial
sovereignty of a state. Even where some stateepanmive accepted the competency
of a treaty body to utilise this procedure theyenffile a reservation prohibiting the
entry of investigators without the specific consdititis procedure has had success of
late and will be reviewed below under the pertirtezdity body.

The election procedures, committee make-up andifgpeemits firmly
ground the authority of the treaty bodies in in&tional law as set forth by their
respective treaties. The following treaty bodie# e discussed below according to
the date of entry into force of the parent tre@@gmmittee on the Elimination of
Racial Discrimination, Human Rights Committee, Coitte® on Economic, Social
and Cultural Rights, Committee on the Eliminatioh @iscrimination Against
Women, Committee Against Torture, the CommittedrenRights of the Child, the
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Committee on Migrant Workers, the Committee on Rights of Persons with

Disabilities and, finally, the Committee on Enfaddeisappearances.

2.1 GOMMITTEE ON THEELIMINATION OF RACIAL DISCRIMINATION

The Committee on the Elimination of Racial Discmaiion (CERD Committee) was
established under part Il, Article 8, of the 196@n&ention on the Elimination of All
Forms of Racial Discriminatich (CERD), which entered into force in 1969. It is
composed of ‘eighteen experts of high moral stapdend acknowledged
impartiality’ elected by secret ballot. Each StRsety may only nominate one person
for consideration and the person must be a natiohaghe nominating state. A
quorum-—two-thirds in the case of the State PatteSERD—must participate in the
vote and the candidates must receive the largestbaey as well as an absolute
majority, of the votes cast in order to be electeguitable geographical distribution
in addition to representation of different typescofilisations and legal systems are
also taken into consideration. The members achéir (personal capacities, not as
representatives of their governments.

The CERD Committee’s primary function is to reviegports submitted by
State Parties as outlined by Article 9. The artitigher provides that the CERD
Committee ‘may make suggestions and general recomatiens based on the
examination of the reports and information receifrech the State Parties’ which are
then reported to the UN General Assembly and gftdslished as general comments.
The Committee has published thirty-three generairoents since issuing its first on
State Parties’ obligations under Article 4 in 1972.

Articles 11 and 12 set forth the procedure for igiceof inter-state
communications. No positive declaration is necgssar this competency to take
effect and no State Party has made a reservatioyirdethe CERD Committee’s
competency in this area. Article 11 initially encages bilateral negotiation between
the State Parties on either side of the commumicatbut provides for the
establishment of an ad hoc Conciliation Commissfothhe matter is not resolved
within six months after the initial communicatios inade to the alleged violating

State Party. For the communication to be admissibieust be ‘ascertained that all

28660 UNTS 195, 7 Mar. 1966.
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available domestic remedies have been invoked dmausted in conformity with the
generally recognized principles of international’ld’

Unlike inter-state communications, State Partiesstmmnake a positive
declaration in order for the CERD Committee’s cotepey to receive individual
communications’ Fifty-four of the current 174 State Parties hawzlared the
competency of the CERD Committee to receive indiglccommunications pursuant
to Article 143" Upon receipt of any communication the CERD Coneitwill
confidentially notify the State Party against whdme communication is directed,
which triggers procedural time frames within whitte exchange of observations
surrounding the facts alleged must be concludedud@h the communication may
not be made anonymously, in the case of allegedCCtBlations the complainant
will not be identified to the State Party withobieir consent. Forty-five individual
communications have been reviewed by the Commiftée both the case of inter-
State and individual communications the proceedargsclosed, which means only
communications which have been fully considered amghon which
recommendations have been made by the CERD Conamiitebe reported to the
UNGA. As will be discussed in section 3, the CER@n@nittee was initially reticent
to show strength on the issue of reservations tREEHowever, over time it has
more aggressively addressed reservations and tingedithdrawal of such as was

evidenced irGeneral Recommendation No.%3

2.2 HUMAN RIGHTS COMMITTEE

The Human Rights Committee (HRC) was establishechtoy out the functions set
forth in Articles 28 through 45 of the 1966 Inteiinaal Covenant on Civil and
Political Right§* (ICCPR), which entered into force in 1976. Mirrarithe CERD

Committee, the HRC is composed of eighteen natiofraim State Parties to the

Covenant who serve in their personal capacity aadoé ‘high moral character and

29 Art. 11, para 3.

0 Art. 14.

31 See UN Treaty Collection, CERDgclarations and Reservations

32 statistical survey of individual complaints coresied under the procedure governed by Art. 14 of
the CERD, 14 Mar. 2011, available at
http://www?2.ohchr.org/english/bodies/docs/ CERDSURMEt14.xls <accessed 30 Jul. 2011>.

33 UN Doc. A/64/18, (2009), p. 161.

%4999 UNTS 171, 16 Dec. 1966.
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recognized competence in the field of human rightsEach State Party may
nominate up to two persons to stand for the electiod choice is made by secret
ballot. A quorum-two-thirds in the case of the IG&Inust participate in the vote
and the candidates must receive the largest nurabexell as an absolute majority,
of the votes cast in order to serve on the Comaitiéo two Committee members
may be of the same nationality and geographicariligion, as well as legal
experience, is taken into consideration. Each tsdeCommittee member must also
take an oath to perform his duty impartially andsmentiously’®

ICCPR Article 40 enumerates the powers of the Cdtemias a mechanism
for review of periodic reports that are requiredSthte Parties. In addition to the
initial report required by the ICCPR, State Pariges required to submit reports
‘whenever the Committee so requests’ pursuant talar40(1)(b). This implies a
sense of flexibility and autonomy of the HRC. Thhe initial function provided by
Article 40 is that the Committee receive and exanperiodic reports then ‘transmit
... such general comments, as it may consider apptepto State parties.” Having
published thirty-four General Comments since 198#&, HRC is the most prolific,
and also most controversial, in exercising itseevand comment role.

Article 41 outlines the second function of the Coittee by allowing for
State Parties who so choose to declare the congyetdrthe Committee to receive
and consider inter-state communications. For thisction to be triggered, State
Parties must be proactive and declare their acoeptaf this function of the
Committee®’ To date, forty-eighf of the 167 State Parties have so declared. Once a
matter is referred to the HRC, it will first detena whether all available domestic
remedies have been exhausted in accordance witliglas of international law.
The Committee’s involvement is only triggered ire tinstance that the involved
State Parties do not come to a satisfactory raealwaf the alleged failure to fulfil
ICCPR obligations during bilateral negotiations.

The adoption of the Optional Prototbto the ICCPR further expanded the

HRC as a mechanism for reviewing fulfilment of tseabligations by establishing

% Art. 26.

% Art. 38.

37 Art. 41 entered into force 28 Mar. 1979 in accomawith paragraph 2.
% UN Treaty Collection.

39999 UNTS 171, 16 Dec. 1966 (OP-ICCPR).
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its competency to receive and review communicatiofsalleged victims of
violations of any of the ICCPR rights. The OptioRabtocol will only be applicable
to State Parties taking the affirmative step ofdmeing a party to the Optional
Protocol, in addition to the ICCPR, and the commdat must have first exhausted alll
available domestic remedies as well as fulfilled tither general requirements of
admissibility. Proceedings are closed and commtioies: confidential though final
views will be published in the Committee’s annwgbart. Including the most recent
accession of Brazil, deposited on 25 September,20@8%0ptional Protocol is widely
supported by 114 State Parties.

The individual communications process strengthkagbsition of individual
subjects of the State Parties’ jurisdiction by alltg them an unbiased forum for
review of the obligations as applied by the Sta#i€s. Since 1977, the Committee
has received 2,034 individual communications reigareéighty-two State Parties of
which 867 made it to final views with 718 concluglithat a violation had taken
place?* Except for the cases still under consideratioe,rémaining communications
were either dismissed as inadmissible or were diimeed? and thousands more
that have been received by the Petitions Team bega sent back with requests for
further information. The HRC has played a notalole in the development of the
reservations dialogue in the international comnymairticularly through its general

comments and individual communications which waldiscussed in section 3.

2.3  (OMMITTEE ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS

When the 1966 International Covenant on Economicicgb and Cultural Righﬁ
(ICESCR) entered into force in 1976, it did not éats own specialised committee.
Article 16 of the ICESCR details State Parties’'ipdic reporting requirements and
indicates that they are to be submitted to the Wénemic and Social Council
(ECOSOC). Under Article 19, the Council may subgdneral recommendations

0 Two states, Jamaica and Trinidad and Tobago, demauthe OP-ICCPR and the denunciations
went into effect in 1998 and 2000 respectivelystitiie number of participating states was 113 at its
highest.

“1 Statistical survey of individual complaints deaith by the HRC under the Optional Protocol to the
ICCPR, 6 Apr. 2011. http://www2.ohchr.org/englishdies/hrc/docs/SURVEYCCPR101.xls
<accessed 30 Jul. 2011>.

*2 |bid.

#3993 UNTS 3, 16 Dec. 1966.
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based on the State Parties’ reports to the Commnissi Human Right§ and Article
21 provides that the Council may also submit ‘recmndations of a general nature’
to the UNGA. Atrticle 23 further provides that th&at® Parties agree that ‘adoption
of recommendations’ is necessary to achieve thietsriget forth in the ICESCR.
None of the 160 State Parties to the ICESCR hawatad this obligation by
reservation. Unlike the eight other treaty bodies €ommittee on Economic, Social
and Cultural Rights (ESCR Committee) was estahtisine1985 by an ECOSOC
resolutior® in order to assist the Council in fulfilling itsle as an advisory organ to
the UNGA with respect to international economicgciabh cultural, educational,
health, and related matters as indicated by Chaytef the UN Charter. The
‘general recommendation’ language of Article 19 wapeated in the resolution
establishing the ESCR Committee.

The ESCR Committee consists of eighteen membersamaacompetent in
the field of human rights and serve in their peaotapacities. Pursuant to the
resolution establishing the ESCR Committee, duefegrtion of the members, due
consideration is given to equitable geographicsiritiution and to the representation
of different forms of social and legal systems.abhieve the optimal representation,
fifteen seats are equally distributed among theoredy groups and the three
additional seats are allocated in accordance \ihiricrease in the total number of
State Parties per regional grotfpnder the ICESCR the Committee’s only existing
supervisory function is to review and comment uperiodic reports.

On 10 December 2008, the Optional Protocol to titerhational Covenant
on Economic, Social and Cultural RigHtsvas adopted by the UNGA as it
celebrated the 8Danniversary of the UDHR. The Optional Protocohblshes the
parameters under which the ESCR Committee would gampetency to initiate
procedures of inquiry and to review both individuaend inter-state
communicationé? To date there are thirty-three signatories aneethatifications of

the Optional Protocol.

*4 Now the Human Rights Council.
S ECOSOC, Resolution 1985/17, 28 May 1985.
46 i
Ibid.
“TUN Doc. A/63/435 (2008).
“8 Though Art. 10 requires that a further declarat@ncompetency is required for the inter-State
competency to be triggered.
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The adoption of the Optional Protocol reflects rbality that the treaty body
regime is here to stay despite past opposition.lISmeaks to the new remit of the
ESCR Committee confirm that the Working Group oe @ptional Protocol to the
ICESCR was paying attention to historical stickpmints for State Parties in regards
to treaty body functions. The most progressive etspkethe Optional Protocol is the
specification of interim measures when deemed sacgprior to a determination on
the merits. This feature has previously been estad in Committees’ rules of
procedure, such as the HRC, but the incorporatimio ithe treaty text will
significantly bolster the recognition of this megesut is also important to note that
the Working Group’s composition—including China,ldl, India, Korea, Russia,
Venezuela, Mexico, Argentina, Serbia, Austria, Ghaltaly and Senegal, just to
name a few and all of whom have previously recaghiand/or made a reservation
against a treaty body function-signalled a condee&ort across the globe to
establish a treaty body that is endorsed by thger number of states while
maintaining the integrity of the treaty body’s ftinas*°

The telling aspect of the Optional Protocol is th#ection in its articles of
the reservations that have been made to previoaglgpted treaty body
communications regimes such as the CERD Committeetlze HRC as discussed
above. The rules regarding exhaustion of local tkeseand the facts must not be the
subject of a prior/current international investigator settlement from the previous
individual communications regimes are mirrored hehe addition, Article 3
explicitly limits competency to review by deemingadmissible communications
whosesubject mattetook place prior to the entry into force of theti©pal Protocol
for the alleged offending State Party—a rule tlzat hot been explicit in past treaties—
and establishes a time bar on complaints whoseuskba of local remedies was
prior to one year before submission, except whieeeatuthor can prove that it was
impossible to submit the complaint within the omarytime frame. The clarification
that the mechanism would have no retrospectiveicaiplity has been the focus of

reservations to previous individual communicatiomschanism&® The inclusion of

9 See e.g.Report of the Open-ended Working Group on an optipnotocol to the International
Covenant on Economic, Social and Cultural Rightét®fifth sessionUN Doc. A/HRC/8/7 (2008).
50 See e.g., UN Treaty Collection, OP-ICCPR, decdlanafreservations by Chile, Croatia, El
Salvador, Germany (no retrospective applicatioacts or omissions prior to the entry into force of
the OP-ICCPR).
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these items indicates that that negotiation protess considered the contentious
topics associated with recognition of treaty bodynpetencies in the past. However,
the inclusion of the interim measures procedurdcatds a more aggressive and
authoritative role for the ESCR Committee.

The additional competencies introduced by the ®galid’rotocol are inter-
state communications and the procedure of inquimyer-state communications
would be allowed pursuant to Article 10. State ieartnust make a declaration of
competency of the ESCR Committee to receive suaimuanications in addition to
joining the Optional Protocol however no minimummher of declarations is
required for the provision to take effect. The muare reflected in Article 10
mirrors the inter-State procedures of other trdadgies. An inquiry procedure is
outlined in Article 11 which would allow the ESCRo@mittee to instigate an
inquiry into alleged violations of ICESCR upon rigateof ‘reliable information
indicating grave or systematic violations...of angmamic, social and cultural rights
set forth in the Covenant'. This competency also requires a further declamatio
competence in the ESCR Committee over and above mssent to the Optional
Protocol. The Optional Protocol, and therefore tbemplaints and inquiry
procedures, have yet to take effect as there ateth® requisite number of
ratifications. Thus, other than within the conteft periodic reports the ESCR

Committee has not yet addressed reservations.

2.4  COMMITTEE ON THEELIMINATION OF DISCRIMINATION AGAINST WOMEN

The Convention on the Elimination of all Discrimiitm against Womeh
(CEDAW) established the Committee on the Elimimatad Discrimination against
Women (CEDAW Committee) for the purpose of considereports on legislative,
judicial, administrative or other measures taken Stpate Parties to effect the
obligations set forth in the trealy.In keeping with the remit of the previously
established treaty bodies, Article 21 further colmpbe CEDAW Committee to
annually report suggestions and general recommiemdab the UNGA based on the
State Parties’ reports. The CEDAW Committee cossidttwenty-three experts of

1 UN Doc. A/63/435 (2008), Art. 11.
521249 UNTS 13, 18 Dec.1979.
53 Art. 18.
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‘high moral standing and competence in the fieldeced by the Conventior?
Other criterion, including nationality from amoniet State Parties, geographical
distribution, representation of different civiligats and representation of different
legal systems, echo prior treaty body requiremants seek to take into account the
various cultural differences among womérEach State Party may only nominate
one individual to the list of candidates. Despite requirement that CEDAW
Committee members be female, only four men outOdf dxperts have served since
the first election in 1982, including one currendlgrving a term set to expire in
December 2012

Of the current 187 State Parties to CEDAW, 102 hswiescribed to the
Optional Protocol to the Convention on the Elimioat of All Forms of
Discrimination against Woméh The Optional Protocol entered into force on 22
December 2000 and established the competency ofCEBAW Committee to
receive individual communications. As of 2 MarcHL.20only twenty-seven petitions
had been considered with six reaching final viéfvs.

Articles 8 and 9 establish the competency of thdD&® Committee to
initiate inquiries upon the receipt of reports gfdve or systematic violations’ of
CEDAW rights by a State Party to the Optional Pcotphowever, these articles may
be reserved against. Four states have made suetvatisns>® Encouragingly, the
Committee concluded its first investigation undetidde 8 in July 2004 following an
NGO complaint against Mexico and the state hasoredgpd positively to the
proceduré® The CEDAW Committee does not have a provisionteel#o the receipt
of inter-state communications.

The vast number of reservations to CEDAW have heenfocus of much

academic attentiot. Unlike other of the human rights treaties it hassiagle,

> Art. 17, para 1.

*5 |bid.

%8 http://mww2.ohchr.org/english/bodies/cedaw/membigriitm <accessed 30 Jul. 2011>.

572131 UNTS 83, 6 Oct. 1999.

8 CEDAW-Optional  Protocol, Status of Registered @ase2 Mar. 2011.
http://www?2.ohchr.org/english/bodies/docs/ CEDAWORSBIEY 48th.xls <accessed 30 Aug. 2011>
9 UN Treaty Collection.

€0 Report on MexicoUN Doc. CEDAW/C/2005/0P.8/MEXICO (2005). The Coittee is currently
carrying out another inquiry according to one of filrmer members, however, in keeping with the
confidential nature of the procedure, the statentadeen named.

®1 e.g. H.B. Schépp-Schilling, ‘Reservations to then@ention on the Elimination of All Forms of
Discrimination Against Women: An Unresolved Issue(No) New Developments’ in I. Ziemele
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paramount objective which is identified in its firBve articles’ which makes
evaluating reservations pursuant to the object @umgpose test relatively easier by
comparison with other more general human rightstiee®” Primarily the Committee
has voiced its concerns through response to periagiorts and has been able to
keep the dialogue regarding reservations open girats questioning of State
Parties” It has also made attempts through the years tigirie studies into the
effect of Islamic reservations, one of the most gwn categories of reservations to
CEDAW, on the status of women and to find out stat&ews on these reservations,
though both attempts proved unsucces¥fdls will be discussed below in section 3,
the CEDAW Committee has addressed reservationdireetof the twenty-eight

general recommendations it has issued.

2.5 GOMMITTEE AGAINST TORTURE

The Committee against Torture (CAT Committee) wasated by Article 17 of the
1984 Convention against Torture and Other Crudélumman or Degrading Treatment
or Punishmefit (CAT). The treaty entered into force on 26 Jun87l8nd the first
CAT Committee was elect®tin November of that year by the then twenty-fine
State Parties. As with the other human rights yréstdies, its primary purpose is
receive, consider and comment upon periodic repdrthe State Parties regarding
their implementation and observance of the oblugetiset forth in the CAT. The

selection process is the similar to the procedevi@d by the previously established

(ed.),Reservations to Human Rights Treaties and the \di€&onvention Regime: Conflict, Harmony
or Reconciliation(Martinus Nijhoff, Lieden/Boston 2004); C. ChinkifReservations and Objections
to the Convention on the Elimination of All FormsRiscrimination Against Women’ in J.P. Gardner
(ed.),Human Rights as General Norms and a State’s Rigl@pt Out: Reservations and Objections
to Human Rights ConventionéBIICL, London 1997); B. Clark, ‘The Vienna Conv&an
Reservations Regime and the Convention on Discatitin Against Women’ (1991) 85 AJIL 281.

%2 Chinkin, ‘Reservations and Objections to the Coiee on the Elimination of All Forms of
Discrimination Against Women’, pp. 66, 68.

63 See, for exampleConcluding observations of the CEDAW Committee,gkatesh UN Doc.
CEDAWI/C/BGD/CO/7 (2011), paras. 11-12; Concludindservations..., Israel, UN Daoc.
CEDAWI/C/ISR/CO/5 (2011), paras. 8-9, ‘The Commitieef the view that the reservation to Art. 16
is impermissible as it is contrary to the objeal aurpose of the Convention.’

54 For a discussion of both initiatives, see Schoppilihg, ‘Reservations to the Convention on the
Elimination of All Forms of Discrimination Again8/omen’, pp. 16-17; Chinkin, ‘Reservations and
Objections to the Convention on the EliminatiorAtifForms of Discrimination Against Women’, pp.
77-78.

%51465 UNTS 85, 10 Dec. 1984.

8 UN Doc. CAT/SP/SR.1 (1987).

%" Report of the CAT CommitteBupp.No. 46, UN Doc. A/43/46 (1988).
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treaty bodies, though there are only ten experistwbkerve on the Committee. The
requirements that they serve in their personal @apaare of high moral standing
and are recognised as being competent in thedfehdiman rights follows the treaty
body archetype as does the nomination and eleptiocesses—one nominee holding
the nationality of the nominating State Party aecrst ballot voting.

An inquiry procedure is automatically establishgd@AT Article 20, thus
the CAT Committee has automatic competency toait@tinquiry proceedings upon
receipt of reliable information that ‘torture isibg systematically practiced in the
territory of a State Party® Twelve of the 149 State Parties have either optedsf
the inquiry procedure completely by reservatiomave qualified their acceptance of
the article provisions by filing a reservation regmg that the article be, for example,
‘implemented in strict compliance with the prin@pl of the sovereignty and
territorial integrity of States?

The CAT Committee has concluded seven reports utigerArticle 20
inquiry procedure including inquiries into allegewrture in Brazil, former
Yugoslavia, Mexico, Sri Lanka, Peru, Egypt and Byk The final reports on
Turkey, Mexico and Brazil, representing the fir§ifth and seventh inquiries
respectively, testify to the increased focus of @mnmittee on developing detailed
recommendations as to how states can advance tpé&enrantation of CAT
obligations as well as the growing sophisticatiérihe treaty body° These reports
facilitate a constructive dialogue on how states ioaprove their implementation of
not only CAT obligations but also obligations reldtto other treaties. As noted by
Brazil, the inquiry process creates an ongoingodia¢ that will progress the
realisation of human rights.

In keeping with the general rules regarding receiptommunications, the
CAT Committee’s competency to receive both intext&t and individual
communications, Articles 21 and 22 respectivelyinted to State Parties who have

made affirmative declarations recognising the atthof the Committee to do so.

8 Art. 20(1).

%9 See UN Treaty Collection, reservations by Indomesid Cuba to CAT.

0 See, respectively, UN Docs. A/48/44/Add.1 (199BAT/C/75 (2003) and CAT/C/39/2 (2009),
incidentally these are the only full reports avaléa All other reports are summarised as part ef th
Committee’s annual report to the UNGA.

"L UN Doc. CAT/C/39/2 (2009), para. 200.
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State Parties may declare recognition of the coemagtfor either or both inter-State
and individual communications. Only sixty State tRar have declared the
competency of the CAT Committee with respect to eidng inter-state
communications and sixty-four regarding individusdmmunications. Since the
inception of the individual communications procedui62 complaints have been
registered with sixty out of 181 admissible casssching final conclusions that a
violation had occurre’

The bulk of the monitoring activity for the CAT Conmittee results from its
receipt and review of periodic reports and its eavodf individual communications. It
has, however, also issued two general comniénfhe vast majority of the
reservations made to the CAT are in relation to ahtomatic dispute resolution
system established in Article 3bThere are, however, several reservations still in
effect that have been addressed by the CAT Conefiitend also challenged by
other State Parti€$,as discussed in Chapters Three and Four. Integistthe CAT
Committee seems disinclined to invoke language nopeirmissibility under the
Vienna Convention while the objecting states hdweoat uniformly referred to the
incompatibility with the Vienna Convention eithgpegifically referencing Article
19(c) or employing the language of the object amdppse test. Of late, the
Committee has also extended its observations awithtrawing reservations to

other associated conventions but without pronounoimcompatibility’’

2.6 GOMMITTEE ON THERIGHTS OF THECHILD
The Committee on the Rights of the Child (Childee@ommittee) is the supervisory
body attached to the Convention on the Rights efGhild® (CRC), which entered

2 Status of Communications Dealt with By CAT undert.AR2 Procedure, 6 Jun. 2011,
http://lwww?2.ohchr.org/english/bodies/cat/docs/CATBLEY46.xls <accessed 30 Jul. 2011>.

3 General Comment No., IRefoulement and Communicatiof$996), reprinted in UN Doc.
HRI/GEN/1/Rev.9 (Vol.ll) andGeneral Comment No. 2, the Implementation of Arby2States
Parties UN Doc. CAT/C/GC/2 (2008).

" As of Jul. 2011, twenty-two State Parties maintaiservations to Art. 30 which invokes automatic
referral to the ICJ to resolve disputes relateinglementing the CAT.

> For example, the CAT Committee addressed Qata€Bsempl reservation subordinating its
obligations under the convention to Islamic lawthe concluding observations following its initial
periodic report in 2006, UN Doc. CAT/C/QAT/CO/1 (&), para. 9.

6 See UN Treaty Collection, reservation by Qatar assbciated objections.

" See e.g, UN Doc. CAT/C/TUR/CO/3 (2010), para. )5¢eferring to reservations to the 1951
Geneva Convention Relating to the Status of Refsigee

81577 UNTS 3, 20 Nov. 1989.
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into force on 2 September 1990 and has 193 Statee$ahe largest of any of the
core treaties. The eighteen members of the Chilsll@ammittee must comply with
the ‘high moral standing and recognised competendhe field’ covered by the
CRC according to Article 43 which sets forth theation criteria. As with the other
committees the members serve in their personalcigpand are elected by secret
ballot.

The Children’s Committee’s functions include ombceipt and review of
periodic reports and the transmission of generabmemendations pursuant to
Articles 44 and 45. As with the other committedse tChildren’s Committee
publishes its interpretation of the CRC obligatiamghe form of general comments
and has issued thirteen such comments with the raosht issued in April of 2011.
In this recent comment it urged states to ‘[rleviamd withdraw declarations and
reservations contrary to the object and purposehef Convention or otherwise
contrary to international law? This is in keeping with the continued efforts bét
Committee to get the sixty-two State Parties maiitg reservations to the CRC to

withdraw them and provide greater adherence t&Cthention.

2.7  (OMMITTEE ON MIGRANT WORKERS
The International Convention on the Protectionhaf Rights of All Migrant Workers
and Members of their Famili®(ICRMW) entered into force on 1 July 2003 and has
forty-four State Parties. The Committee on Migraviirkers (Migrants Committee)
established pursuant to Article 72 has been asiivee March 2004. The fourté&n
Committee members of ‘high moral standing’ are telédy secret ballot and each
State Party may nominate one person from amongat®nals. Specific to the
Migrants Committee, equitable geographic distrimutmust also take into account
states of origin and states of employment of theninees. The only further
consideration for membership is representatiomefarincipal legal systems.

Article 74 outlines the mandate of the Migrants Q@aittee to review and

‘transmit such comments as it may consider appatgribased on the periodic

9 General Comment No. 18N Doc. CRC/C/GC/13 (2011), para. 41(b).

89UN Doc. A/IRES/45/158, 18 Dec. 1990.

8 pursuant to ICRMW, Art 72(1)(b) the number of tifecCommittee members increased from ten to
fourteen upon the ratification of the forty-firstafe Party and this increase was effected at their
meeting in Dec. 2009.
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reports of the State Parties. Completing this fienchas proved difficult for the
Committee due to the fact that as of their 2007uahreport only seven of the State
Parties had submitted their initial reports and vadire a minimum of one year
delinquent, with the exception of Syria which wasyamone month behind schediife,
though as of writing the Committee has reviewedireteen initial report&® The
Migrants Committee adopted its first General Commen Migrant Domestic
Workers in 2016*

A State Party may declare the competency of theraig Committee to
receive inter-State communications under Article T&e Committee will only
review the communication if after six months of th#gial communication the State
Parties concerned have not reached a satisfacbmiglusion. The article goes on to
provide more extensive guidelines for utilisingstfuinction. This competency is not
currently effective as only one State Party, Gualamhas made the Article 76
declaration and the article will only be effectiwpon the tenth State Party declaring
that it recognises this competency in the Migr&ashmittee in this capacity.

The procedure outlining the Migrants Committee’snpetency to receive
individual communications is outlined in Article .7€ommunications must comply
with the general admissibility requirements. Ashwiihe inter-state communication
function, the competency to receive individual canmications will only be effective
upon the tenth declaration by a State Party taMiggants Convention recognising
this competency. As of writing, only Guatemala &felxico have made declarations
recognising the Migrants Committee’s competency teceive individual
communications. Thus far the Migrants Committee ¢raly addressed the issue of
reservations in the course of reviewing the initi@ports it has received and, in
keeping with its Guidelines, it does intend to disesstates on the basis of their
i

reservations with the aim of moving them towardhdrawal>> Following through

with this intention, in response to the initial ogfs of Colombia and El Salvador the

82 Report of the Migrants Committe®upp. No. 48, UN Doc.A/62/48 (2007).

83 See documents of the Migrants Committee, httpolftthr.org/default.aspx <accessed 8 Feb. 2012>.
8 UN Doc. CMW/C/GC/1 (2011).

8 seeGuidelines for the Periodic Reports to be SubmitigdStates Parties under Art. 73 of the
Convention UN Doc. CMW/C/2008/1 (2008) para. 5(c).
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Committee urged both states to withdraw reservatibrdeemed contrary to the

object and purpose of the Conventf8n.

2.8 GOMMITTEE ON THERIGHTS OFPERSONS WITHDISABILITIES

The Committee on the Rights of Persons with Dig#dsl (Disabilities Committee)
was established under Article 34 of the Conventanthe Rights of Persons with
Disabilitie$’ (CRPD), which entered into force in 2008. It isnpwsed eighteéh
experts of high moral standing and experience enfibld of disabilities who will
serve in their personal capacities. In additioedaitable representation on the basis
of geography, civilization and principal legal ssis, State Parties should consider
balanced gender representation and participatiexpérts with disabilitie®’

The primary function of the Disabilities Committee to review the State
Parties’ periodic reports and to ‘make such suggest and general
recommendations on the report as it may considemoapiate’*° Furthermore, where
a State Party is significantly overdue in submiftanreport Article 36 provides that
the Disabilities Committee may notify the delinquetate that an examination of the
State Party’s convention implementation is necgsaad may initiate such if the
State Party does not submit its report within thneenths of the notification of
examination. This procedure loosely follows thegedure of inquiry though the
trigger lies with a significantly overdue reporatirer than a report of ‘grave and
systematic violations’ of convention rights. Thigpaoach is somewhat a backdoor to
monitoring the implementation of other human rigingsties and could prove to be a
powerful tool. The Disabilities Convention also eifieally encourages the
Committee to maintain a working relationship withher treaty bodies and
specialised agencies in order to ‘foster the effectimplementation’ of its

obligations™

8 Report of the Migrants Committee—9th and 10thisess UN Doc. A/64/48 (2009).

87 UN Doc. A/61/611, 13 Dec. 2006.

8 QOriginally twelve members but increased to eightéslowing the eightieth ratification, CRPD,
Art. 34.

89 Art. 34(4).

% Art. 36(1).

oL Art. 38.
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The Optional Protocol to the Convention on the Righf Persons with
Disabilities? establishes the competency of the Disabilities @itae to receive
individual communications and to initiate inquiryopedures, pursuant to Articles 1
and 6, respectively. The Optional Protocol enterdgd force simultaneous to its
parent convention and sixty-two of the 103 Statdi®ato the original treaty have
joined the Optional Protocol. Thus far, only Syhmias reserved against the Article 6
ability of the Disabilities Committee to initiatequiries based upon information
alleging serious violations of the Disabilities @ention (as allowed under Article
8). Due to the small number of reservations toGR®D, the Committee has not yet
dealt with reservations as none were made by arlgeoState Parties it has thus far

reviewed.

29 GOMMITTEE ON ENFORCEDDISAPPEARANCES
The most recent addition to the active human rigtgaty body system is the ten-
member Committee on Enforced Disappearances (IC&Dralttee), established by
Article 26 of the International Convention for tReotection of All Persons from
Enforced Disappearante(ICED) which entered into force on 23 December@®01
As with the other committees, election of the t&pests is by secret-ballot from a
candidacy list composed of nominees of high motanding and recognised
competence in the field of human rights as outlimedrticle 26. Election also takes
into account equitable geographical distributiod dalanced gender representation.
Recognising the inter-relatedness of the humarigigbkaties, Article 28 requires the
Committee to consult with the other treaty bodied & particular the HRC. Unlike
the other committees, Article 27 indicates a reviefvthe ICED Committee is
anticipated between four and six years following tentry into force of the
Convention to determine whether to transfer momtprof ICED to another
appropriate body. Due to the infancy of this Conteeif its first meeting on 31 May
2011 is the only one that has been held at the dimeiting.

Article 29 sets up the periodic reporting requiesnof the State Parties and
as with the other committees the ICED Committedoasind to communicate its

observations on the report. Pursuant to Article Sthte Parties may declare their

92 UN Doc. A/61/611, 13 Dec. 2006.
9 UN Doc. A/61/488.C.N.737.2008.TREATIES-12, 20 D2606.
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recognition of the competency of the ICED Committee consider individual
communications. Article 32 sets out the inter-statenmunication function and
Article 33 a procedure of inquiry. As outlined imtisle 34, well-founded indications
that enforced disappearances are being practisedState Party’s territory could
also lead the Committee to ‘urgently bring the erato the attention’ of the UNGA
after attempting to gather information from thet&taarty concerned.

A unique function set forth in Article 30 allowsettCommittee to consider
urgent requests for a disappeared person to bénsand found and it may request
the State Party to provide information on the sitimmof the person sought if the
request:

(a) Is not manifestly unfounded,

(b) Does not constitute an abuse of the right bfrgasion of such

requests;

(c) Has already been duly presented to the completeties of the

State Party concerned, such as those authorizeddertake investigations,

where such a possibility exists;

(d) Is not incompatible with the provisions of tlisnvention; and

(e) The same matter is not being examined undehanprocedure

of international investigation or settlement of game nature.

The request may include time limits for state res@oand may be followed up with
a request for interim measures as well as reqoeshé state to follow up with the
Committee. At the time of writing, the only resetivas to ICED were those by
Cuba and Venezuela to the automatic referral opudes to the ICJ and the
Committee had not yet received any initial repdiniss the Committee has not yet

addressed reservations.

2.10 SYMMARY

It has been suggested that treaty body effectigenas be measured in relation to
the different purposes they set out to achieveutiinaheir different functions which
include: ‘doing justice in individual cases, cregtia deterrent and encouraging

behaviour modification, and interpreting and expilag human rights law beyond the

22¢

www.manaraa.com



individual case or particular set of state actdt$?eriodic report monitoring and
concluding observations, issuing general commemd &eviewing individual
communications all play to the strengths of thatirebodies which include their
specific knowledge of the treaty obligations andirttability to create human rights
dialogues with state parties. Though the opini@esnments and statements issued
by treaty bodies are not binding, it has been askenged that these could be
viewed as forms of soft law, a phenomenon thatiadrealised in a range of courts
on both the international and domestic Ie¥élhe documents produced by the treaty
bodies are publicly available through the OHCHRjohtprovides an opportunity for
states and their citizens to track the developmeht human rights law
implementation. The body of work produced by theaty bodies does not stand
alone and must be examined in conjunction withwioek of the various UN human
rights organs, including the OHCHR, the UNHRC ahe tnternational courts
mentioned above.

Mertus suggested that ‘treaty fatigue’ contributesthe negative attitude
toward treaty bodies due to the multiple and ofterrlapping reporting processes
which are often viewed as ineffective and ineffiti& The recent implementation of
the Harmonised Guidelineshould go a long way toward relieving this faticard
encourage states who are party to multiple hungrtgriconventions to submit more
thorough reports, especially in the area of resems. Time delays in processing
individual applications, another procedural bugkiaahe system, were significantly

reduced when a dedicated Petitions Team was createP000 to deal with

9 J. Mertus,The United Nations and Human Rights: A Guide fdlew Era(Routledge, London
2005), p. 113.

% A.E. Boyle and C. ChinkinThe Making of International LayOUP, Oxford 2007), p. 156. The
ECtHR, the European Court of Justice and the Afri€ommission on Human Rights, as well as a
multitude of other domestic courts, have made egfeg to treaty body jurisprudence, including
general comments. See, for examp&d and Idiab v Belgiun{App. Nos. 29787/03 and 29810/03),
ECtHR, 21 Jan. 2008, para. 56, noting HRConcluding observations, BelgiymJN Doc.
CCPR./CO/81/BEL (2004)Hirst v. United Kingdom (App. No. 74025/01), ECtHR (GC), 6 Oct.
2005, para. 27, specifically noting HRGeneral Comment No. 2®calan v. Turkey (App. No.
46221/99),ECtHR (GC), 12 May 2005, para. 68ressol and Others;. Gouvernement de la
Commuauté Frangaise(of BelgiunfCase C-73/08) [2010] 3.C.M.L.R. 20 (ECJ-GC),A®. 2010,
para. AG136; African Commission on Human and PeppRights, Re Communication 155/96
ACHPR/COMM/A044/1, 27 May 2002ZH (Tanzania) (FC)v Secretary of State for the Home
Departmen{2011] UKSCA (United Kingdom), para. 2Besidents of Joe Slovo Community, Western
Capev. Thubelisha Homes and Othe(€CT 22/08) (2009) (South Africa), paras. 36-3@timg
ESCR Committee general comments.

% Mertus, The United Nations and Human Rightg. 80-81.
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applications specific to the ICCPR, CERD and CAMWith these administrative
issues seemingly resolved it is hoped that thetytrbadies can perform their

functions more consistently and economically.

3 THE DETERMINATIVE FUNCTION OF TREATY BODIES

Conceding that the problem of invalid reservatioras not widespread in the early
days of the UN treaty system, in 1983 in respomséné passive approach being
taken toward invalid reservations Shelton emphddisat ‘silence in the face of such
cases undermines respect for international hunggatsriaw and impedes progress in
implementing the rights guarante@d’Since Shelton’s observation, the situation
surrounding invalid reservations has only worsesmed the need for an alternative to
the traditional model of state objections as thenary mechanism of determining
reservation validity has increased. When a treabgsdnot create reciprocal
obligations and/or rights and has no specific reg@n regime outlining the effect
of a determination of invalidity there must be dtermative mechanism with the
competency to access the permissibility of res@maf® An alternative mechanism
of review would combat the apathy of state pastibs have no vested interest in the
obligations avoided by other state parties as wasllprovide a clear indication of
whether a state may rely on its reservation incthrgext of its state to state and state
to human being relationships.

Though human rights treaties do not warrant a gpeesidual reservations
regime outwith the Vienna Convention, they do repre a discrete category of
treaties which necessitates resolving the questibrreservation validity more
directly. The problem with the system as it statmt¥ay is that there is no final
arbiter, no hierarchy between states, treaty boaliefispute resolution mechanisms
and their views on validity or consequence of idigl. As discussed above, the
treaty bodies operate under mandates specificdio aaty but one role that they all

7 Commission on Human Right&ffective Functioning of Human Rights Mechanisneafy Bodies
UN Doc E/CN.4/2004/98 (2004), para 13.

% D. Shelton, ‘State Practice on Reservations to &fumights Treaties’ (1983) 1 Canadian Human
Rights Yearbook 205, 234.

9 Boerefijn, ‘Impact on the Law on Treaty Reservasio p. 84 et seq.; D. Hylton, ‘Default
Breakdown: The Vienna Convention on the Law of Tiema Inadequate Framework on Reservations’
(1994) 27 Vanderbilt Journal of Transnational Lah94448-49; P.-H. Imbert, ‘Reservations to the
ECHR Before the Strasbourg Commission: TeeneltasciCase’ (1984) 33 ICLQ 558, 585.
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share is the duty to monitor the compliance wittaty obligations. This function
necessitates assessing the validity of reservattbesdeterminative function, as the
treaty bodies interpret treaty obligations and estabmpliance therewith. When
interpreting treaties, Vienna Convention Article(31b) requires consideration of
‘any instrument which was made by one or more earth connexion with the
conclusion of the treaty and accepted by the qtheties as an instrument related to
the treaty’, which should naturally extend to rea@ibns as accompaniments to
instruments of ratification or accessitfi The determinative function can be served
in conjunction with the multiple roles carried dayt treaty bodies as they examine
periodic reports, initiate procedures of inquiry evaluate individual or state
communications.

As the ‘central pillars in the United Nations hamrights system® it is
crucial to the human rights system that treaty ésdictively fulfil their monitoring
function since it is only recently that some statggpear to have begun to
systematically monitor reservations. As noted bymidson, ‘the principal way of
ensuring compliance [with human rights treatieshi®ugh monitoring’ because the
treaty bodies ‘are, in a sense, representing thereists of all States when they
exercise their functions®? Thus, the state-policing system envisioned bywvtieana
Convention is most often replaced by treaty bodyitooing in the context of human
rights treaties due to the problems which perm#senonitoring system envisioned

by applying the Vienna Convention alone.

3.1  VIENNA CONVENTION SILENCE ONTREATY BODIES

Neither the ICJ in it&enocide Opiniomor the ILC in its development of the Vienna
Convention contemplated the proliferation of tredtydies and their potential as
adjudicators of treaty compliance, including evéh@the validity of reservations.
There is no mention of the function of treaty-sfieanonitoring mechanisms within

the Vienna Conventiolf® Treaty bodies had not begun to operate at the tirae

1% This point is noted by Baylis, ‘General Comment, 244.

%1 Marrakech Statement on Strengthening the Relatiprisetween NHRIs and the Human Rights
Treaty Bodies Systerlarrakech, Morocco (2010Marrakech Statemeptpara. 5.

192 £ HampsonSpecific Human Rights Issues, Reservations to HRigints Treaties, Final working
paper UN Doc. E/CN.4/Sub.2/2004/42 (2002004 Final working papgr para. 47.

193 Noted by Shelton, ‘State Practice on Reservatioftuman Rights Treaties’, 229.
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Vienna Convention was adopted thus it had no ceuaedress such mechanistffs.
This underscores the point that international laad human rights law, particularly,
are dynamic and evolving and thus updates musbbsidered in order to maintain a
coherent system. The treaty bodies offer an altenéo state parties in the policing
of treaty obligations which is essential in liglittbe nature of human rights treaties

and the reluctance of states to bring actions forea the obligations therein.

3.2 ANALYSIS OF EVOLVING PRACTICE
Evaluating the validity of reservations is inher@émtthe consideration of periodic
reports as reviewed by all of the treaty bodiesothiced above. In analysing the
reports and recommendations of the treaty bodas their inception to the present
it is obvious that reservations were a domain aggted with caution in the early
days of the periodic reporting system. Time haseased the vociferousness of the
treaty bodies in their assessment of reservatiomsgh it must be impressed that this
increased sensitivity toward reservations has lBe#remely measured and, as will
be explored below, in keeping with the general msgion of the international
community on the issue.

In 1978, the CERD Committee considered the quesiforeservations and
determined that it

...must take the reservations made by the Stateepaati the time of
ratification or accession into account: [becauséld no authority to
do otherwise. A decision-even a unanimous decifipn-the

Committee that a reservation is unacceptable coolchave any legal

effect1®®

The CERD Committee’s then-reluctance to assume etenpy over reservation
compatibility was undoubtedly based on severalofaciprevailing at that time.
Shelton points to the limiting text of the CERD kvitespect to the enumerated
responsibilities of the Committee and the reseovesticompatibility test of CERD
Article 201 She suggests that the treaty body was a ‘consiléeirgnovation’ at the

time, thus it was not surprising that the CERD Catiee was subject to more

104 Though the treaty bodies were functioning, aliitheir infancy, prior to the entry into force of
the Vienna Convention in 1980.

195 Report on the 17th SessjdsN Doc. A/33/18 (1978), para. 374.

198 Shelton, ‘State Practice on Reservations to HuRights Treaties’, 230.

www.manaraa.com



stringent textual and interpretive restrictionsithetterly created human rights treaty
bodies'®” Over time, however, the CERD Committee has developestronger
position toward reservations and continues to ttadim to the attention of State
Parties and urge them tfc]onsider withdrawing their reservations to the
Convention, if any, taking into account the evaatiin the field of human rights
since its adoption*®®

Reservations were also addressed by the CEDAW Ctigemin its 1987
General Recommendation No.when it ‘[e]xpress[ed] concern in relation to the
significant number of reservations that appearedetancompatible with the object
and purpose of the Conventidfi? Seeing little progression on the issue it issued
another call for states to reconsider withdrawiegervations to CEDAW in 1992 in
preparation for the World Conference on Human RigHt State objections
specifically in relation to CEDAW reservations hamtensified in the past decade by
more than three-fold:* This has been accompanied by the withdrawal of
reservations by states such as Algeria, BrazilpEgyew Zealand and Switzerland,
to name a few?

The competence of the treaty bodies to assessafidity of reservations is
derived directly from the reporting procedtifeand is a concept that has been
gaining momentum during the past two decdd®srguably, state parties, at least to
the ICCPR, had generally accepted the HRC's authtwievaluate reservations in
the early 1990s as it had been engaged in suchitadr several years without
objection from stateS?> The tipping-point that brought the issue to theefwas a
controversial general comment issued by the HRC994. General Comment No.

24" on issues relating to reservations to the ICCPR i@ HRC's ‘bold step

7 pid., 230.

1% General Recommendation No., 33 161.

199 General Recommendation Ng.UN Doc. A/42/38 (1987).

10 General Recommendation No., 28printed in UN Doc. HRI/GEN/1/Rev.9 (2008) (V¥ p. 200.

11 UN Treaty CollectionObjections to reservations to CEDAW.

M2 UN Treaty Collection, sesotes to CEDAW ratifications

113 Boerefijn, ‘Impact on the Law on Treaty Reservasio p. 86.

1141 . Magnusson, ‘Elements of Nordic Practice 199fe Nordic Countries in Coordination’ (1998)

67 Nordic Journal of International Law 345, 349cfgnising that the subject of treaty body
competency should be further discussed).

115 Baylis, ‘General Comment 24, 278.

18 UN Doc. CCPR/C/21/Rev.1/Add.6 (1994). The CEDAWh@uittee had issued a previous general
recommendation on reservations to CEDAW but it miid take a view on its determinative role, see
General Recommendation No. 4.
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towards the articulation of a new and separatervasens regime in respect of
human rights treaties’ While it is not advocated here that a new and rsépa
regime is necessary, it is important to recogris¢@eneral Comment No. Ztands
as an identifiable point of departure from the itiadal view that the Vienna
Convention regime alone adequately addresses tecas of analysing reservations
to human rights treaties.

General Comment No. 24as formulated in specific response to the great
number of reservations that were attached to ti#PI, which was, at the time, 150
reservations of varying significance made amongyfsix of the then 127 State
Partiest® First addressing the types of reservations thnérgethe coherence of the
treaty regime, the HRC indicated that reservatiofiending peremptory norms or
customary international law were not compatiblehwiiie object and purpose of the
ICCPR and it provided a laundry list of ICCPR pofitens against which no
reservation could be deemed vaftd.Specifically invoking principles of general
international law and particularly the Vienna Comten, the HRC then outlined that
the traditional reciprocal nature of treaties was present in human rights treaties
and therefore ‘the role of State objections intiefato reservations is inappropriate
to address the problem of reservations to humahtsigreaties**° which is an
essential point of this thesis and a point thatbdeen frequently reiterated.

The most radical feature of the comment was therasa that treaty bodies

were competent to determine the permissibilityesiervations.

It necessarily falls to the Committee to determivigether a specific
reservation is compatible with the object and paepof the Covenant.
This is in part because, as indicated above, anisnappropriate task
for States parties in relation to human rights ttesa and in part
because it is a task that the Committee cannotdavni the
performance of its function¥

17 C. Redgwell, ‘Reservations to Treaties and Humaght®® Committee General Comment No.
24(52)’ (1997) 46 ICLQ 390, 392.

18 HRC, General Comment No. 2gara. 1.

119 |pid., para. 8.

120 |pid., para. 17; an opinion echoed by many, see Bd@mneral Comment 24’; Boerefijn, ‘Impact
on the Law on Treaty Reservations’, p. 85;

121 HRC, General Comment No. 24ara. 18; The HRC reiterated this pointRawle Kennedy v.
Trinidad and TobagoCommunication No. 845/1999, UN Doc. CCPR/C/67A3/8999 (1999), para.
6.4.
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By grounding the necessity of evaluating reserveation the enumerated functions
they were created to serve, the Committee strengthé¢heir position as the legal
basis of this competency was somewhat tenl@uStates had accepted previously
elaborated strictures of the Committee, such afotimeat and content of state reports
as well as the practice of the HRC of inquiring @th@servations?® thus the HRC'’s
comment was partially aimed at further refiningithmonitoring function and in
keeping with acknowledged state compliance witk thihction. Vienna Convention
Article 31(3)(b) acknowledges ‘any subsequent pracin the application of the
treaty which establishes the agreement of thegzaréigarding its interpretation’ as a
general rule of interpretation. As argued by Baylise acquiescence of the states
parties in this development of the Committee’s fiorc bolsters the Committee’s
claim to the role of evaluating reservations, othidanctional and legal grounds’ in
light of Vienna Convention Article 31(3)(8j*

This development seemed to shock many observers statds yet by
examining the purpose of treaty bodies as set farthe treaties, the recognition of
this competency should not have been such a remelathe legacy of the HRC'’s
opinion is that it was singularly responsible fatapulting the debate surrounding
reservations to human rights treaties into the dgiarend of international human
rights law. It is from the ideas posited@eneral Comment No. 2iat much of the
progress on the question of reservations has stemme

Despite intense criticism dbeneral Comment No. 2dy the US, UK and
France!?® Redgwell noted in 1997 that it ‘should be welconsda constructive
response to the real problem of reservations toamunghts treaties™?® It should
also be acknowledged that the convention speadiaty bodies are increasingly
taking great pains to ground their pronouncementstate compliance in the terms

of their respective treaties, unlike other Chahiased organs of the UN human rights

122 5ee discussion by Baylis, ‘General Comment 246-290.

123 1pjid., 299, 311.

2% 1pid., 299.

125 SeeObservations by the Governments of the US and theot General Comment No. 24 (52)
relating to reservationsUN Doc. A/50/40 (1995); see also R. Baratta, 8tdnvalid Reservations
to Human Rights Treaties Be Disregarded?’ (2000EJl1l 413, 417; Baylis, ‘General Comment 24,
318-22; A. Pellet Second report on Reservations to Treatldsl Doc. A/CN.4/477/Add.1 (1996),
paras. 146-47.

126 Redgwell, ‘Reservations and General Comment N(24 411.
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regime, such as the Human Rights Coutféilwhich often fail to base their
condemnation of human rights violations on any rative order:?® This reiteration

of the accepted normative order strengthens thenaggt when there has been a
view taken that reservation is invali.It has been suggested that it is unnecessary
for a treaty body to actually ‘determine’ validiaas they can otherwise clarify their
concerns over reservations through their dialdgtiowever, this suggestion serves
to perpetuate the inactivity in the area of withahof a reservation. The strength of
the opinion on invalidity is that it provides a ateview on the shortcomings of the
reservation.

General Comment No. 24d to an equally controversial decision taken by
the HRC when exercising its function to review indual communications in the
1999Rawle Kennedy. Trinidad and Tobagt® case. The year before, Trinidad and
Tobago had denounced and re-acceded to the Opfoatdcol to the ICCPR with a
reservation that the HRC would not be competentaiesider communications by
any prisoner under the sentence of death in respeany matter relating to
prosecution, detention, trial, conviction, sentenge carrying of the of the
sentencé® In a divided opinion, the HRC declared the appidcaby Kennedy, a
prisoner on death row, admissible despite the vatien. Resorting to the Vienna
Convention rules to determine the validity of tleservation, the HRC determined
that the reservation was contrary to the object@ngose of the Optional Protocol
to the ICCPR*3 as the ‘function of the Optional Protocol is ttoal claims in respect
of the [ICCPR’s] rights to be tested before the @Gutree™®* and the reservation in
question sought to lessen the procedural protectioh a particular group of

people® McGrory notes that the HRC ‘appeared to have atvaed the state-

127 The UN Human Rights Council was established by WN®esolution 60/251UN Doc.
A/RES/60/251 (2006), to succeed the UN Commissiohioman Rights.

128 5ee AlstonThe United Nations and Human Righps 2.

129 Marrakech Statemenpara. 16(c).

130 Boerefijn, ‘Impact on the Law on Treaty Reservasio p. 86.

131 Rawle Kennedyv. Trinidad and Tobago HRC Communication No. 845/1999, UN Doc.
CCPR/C/67/D/845/1999 (1999), 31 Dec. 1999.

132 See UN Treaty Collection, OP-ICCPR, n. 1. Trinidmed Tobago acceded to the OP on 14
Nov.1980 and denounced the OP on 26 May 1998eh tk-acceded with a reservation on 26 Aug.
1998. Following the HRC decision in Kennedy, it denced the OP on 27 Mar. 2000.

133 Rawle Kennedypara. 6.5.

134 |bid., para. 6.6, citing HRG3eneral Comment No. 2gara. 13.

135 |bid., para. 6.7.
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centred, pre-General Comment 24 approach to asgagservations to human rights
treaties’™® However, in abandoning the state-centred appraheh Committee
committed to maintaining the integrity of both tl@ptional Protocol and the
ICCPR™’ It was just this type of controversial decision the back ofGeneral
Comment No. 2that catapulted reservations, once again, intditielight and gave
a great sense of urgency to the ILC’s ongoing studyeservations.

In addition to their individual efforts in the caer of reviewing periodic
reports, issuing general comments and assessingduodl communications, the
treaty bodies have driven other initiatives aimedard redressing the effect of
reservations to human rights treaties under thendeConvention regime. Through
meetings of the chairpersons of the human rigleistyrbodies and Inter-Committee
meetings of the human rights treaty bodies, thatyrbodies have further enhanced
the understanding of reservations practice speifeach treaty as well as across the
entire treaty regime.

In 1997 the CERD Committee proposed that a studyum@ertaken on
reservations to human rights treati@A working paper questioning whether in
applying the default Vienna Convention reservatiaegime to a particular
reservation, are there special characteristicsuaidn rights treaties which have an
impact on the interpretation of the reservation wabvered to the ECOSOC Sub-
commission on Prevention of Discrimination and Ectibn of Minorities in 1994
The author of the working paper, Hampson, was thepointed as Special
Rapporteur for the purpose of preparing a compr&kerstudy on reservations to
human rights treaties by the UNHCHR Sub-CommissiorHuman Rights. Relying
on the Vienna Convention and customary rules arivdtional law ten years after
General Comment No. 2dHampson paralleled the function of a treaty btmyhat

of a judicial or quasi-judicial body that has timaerent jurisdiction to determine its

136 G. McGrory, ‘Reservations of Virtue? Lessons framinidad and Tobago's Reservation to the
First Optional Protocol’ (2001) 23 Human Rights Qedy 769, 808. McGrory generally disagreed
with the HRC'’s actions iRawleKennedy

137 E. Bates, ‘Avoiding Legal Obligations Created byrhfin Rights Treaties’ (2008) 57 ICLQ 751,
763.

138 UNHCHR Sub-Commission on the Promotion and Prircof Human Rights, UN Doc.
E/CN.4/Sub.2/1997/31, Annex (1997).

139 F. HampsonWorking paper submitted pursuant to Sub-Commissemision 1998/113UN Doc.
E/CN.4/Sub.2/1999/28 (1999999 Working papér p. 5 at (f).
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own competence to unequivocally conclude that atyréoody has the inherent
authority to determine:

1. Whether a statement is a reservation or not: and

2. If so, whether it is a valid reservation; and

3. To give effect to a conclusion with regard to viaict*

Thus confirming the HRC's position that the tredipdies are competent to
determine compatibility of reservations with thepecific treaties?*

A working group on reservations was establishedhat request of the
chairpersons of the human rights treaty bodiesthednter-committee meeting of
the human rights treaty bodies following the sutsmis of Hampson'’s final report
on Specific Human Rights Issues, Reservations to IHuRights Treati€d? **3 From
the beginning of the working group it was cleartttieere was little coordination
among the treaty bodies on the issue of resenatimms it was determined that the
working group should attempt to harmonise the yrelabdies’ approaches to
reservations.The working group’s latest report on reservatioissued in 2008,
indicated that the treaty bodies were concertedheir efforts—especially in the
course of reviewing periodic reports—to see impssibie reservations withdrawf{

Despite minor, temporary waivéfs since the adoption ddeneral Comment
No. 24 the treaty bodies have been increasingly voadiferabout their competency
to evaluate the validity of reservations. The alitreasons for asserting this
competency were based largely on the theory thquasi-judicial body has the
jurisdiction to determine its own jurisdiction atige fact that the Vienna Convention
does not elaborate on what to do when a state amasn@n invalid reservation

following a determination of invalidity by anothstate party, both reasons advanced

140 Hampson 2004 Final working paperpara. 37. A point also acknowledged by Boerefimpact
on the Law on Treaty Reservations’, p. 86.

1412004 Final working paperpara. 71.

142 |bid.

143 Chairpersons of the human rights treaty bodiesaif@arsons HRTBs)The Practice of Human
Rights Treaty Bodies with Respect to Reservatiostérnational Human Rights TreatiedN Doc.
HRI/MC/2005/5 (2005), para. 2.

144 Chairpersons HRTB&eport on ReservationgN Doc. HRI/MC/2008/5 (2008).

145 See statement by the HRC chairperson in Chairpsrs®R TBs,Report on Reservations/N Doc.
HRI/MC/2007/5 (2007), paras. 4-6 and 12, especiadlsa. 12, ‘It may be that the Committee is now
less inclined to come to the conclusion that arkegin is valid or not, in the context of the rewi of
periodic reports.’
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in Hampson’s study*® In keeping with this argument, the treaty bodibsth
individually and through joint efforts, resolved tombat the existence of invalid
reservations.’

In 2008, the CEDAW Committee adopted decision 4dHich discussed
compatibility of reservations with the object anatgose of the Conventidi® The
decision indicates that the issue of validity fadiguarely within its function in
relation to not only the reporting procedure bsbah relation to the communication
and inquiry procedures under the Optional Protobolits recent review of Israel
under the periodic reporting scheme, the CEDAW Cdtem took the view that
Israel’s reservation to Article 16 was impermissiblue to it being contrary to the
object and purpose of the Conventf8hThere remains no guidance on what should
happen if a complaint about a violation of Artidlé is brought in any forum but it
appears that if the question was put to a compelisptite resolution organ then that
organ would have the final word on validity regasii of the positions taken by the
treaty body or state party, however, the CEDAW Caite®'s opinion would
undoubtedly provide guidance as would state olgesti At present, there is no
definite answer to the question as to whether I'sragfusal to remove the offending
reservation prevails over the finding of imperntidgy by the monitoring
mechanism. The ILC Finalized Guidelines (guidel®2.3) indicateghat the state
should give ‘consideration’ to the view of the tyeébody but ultimately, the
guidelines are just that, a guide, and have noimgnfbrce.

The most recent general comment by the HRC, oreiddiny of the treaty
bodies addressing reservations, was published g 2011. Once again the
Committee drew attention to reservations and theormpatibility of certain

reservation with the object and purpose of the IRCBpecifically the HRC

146 Hampson,2004 Final working paperpara. 37; F. HampsorSpecific Human Rights Issues,
Reservations to Human Rights TreatiEgpanded working paper prepared in accordance tb-Su
Commission decision 2001/1@N Doc. E/CN.4/Sub.2/2003/WP.2 (2003), p. 19.

147 See, for example, Chairpersons HRTBs, UN Doc. MRI2007/5 (2007), para. 16(5).

148 Report on its 4% sessionUN Doc. A/63/38, Supp. 38 (2008), chap. I, p. 88

149 Concluding observations, Israel, UN Doc. CEDAW/C/ISR/CO/5 (2011), par&s9
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surmised that any reservation to Article 18{4)would be incompatible with the
object and purpose test as would any general ratsemto Article 19(2°%%2

The treaty body working group on reservations badorsed reservation
provisions in theHarmonized Guidelinethat were developed to assist states in filing
multiple reports under the range of core humantsigteaties> The common core
document does not address the competency of thetytrbodies to assess
reservations. It does, however, mandate that spadies address sweeping
reservations and calls on states to report onrtfeggretation and ‘precise effect’ of
those particular reservatiof¥.This reflects calls previously made by both theGHR
and the ILC™®®

It has been suggested that the very fact that humghts treaty bodies still
subject formulated reservations to the residuahN@&Convention rules implies the
exclusion of the organs’ competency to evaluate whkidity of reservations®®
however, this blurs two separate questions. Tt fr what rules to apply when
determining validity and the second is what organcompetent to make this
determination. In response to the first questias dear that in the UN human rights
treaty regime there is no other rule availablesgeas reservation validity other than
the object and purpose test found in the ViennavE€otion. As noted in previous
chapters, the Vienna Convention does not spedificaite only states to make this
determination in the first instance, thus thereasreason to assume that a state’s
acceptance (tacit or otherwise) or objection purst@the Vienna Convention rules

will preclude a court or the attached treaty boayrf taking up the issug! a point

150|CCPR, Art. 19(1) reads: ‘Everyone shall haverigit to hold opinions without interference.’

151 1CCPR, Art. 19(2) reads: ‘Everyone shall have riigat to freedom of expression; this right shall
include freedom to seek, receive and impart infaiomaand ideas of all kinds, regardless of fromstier
either orally, in writing or in print, in the formf art, or through any other media of his choice.’

152 General Comment No.3WN Doc. CCPR/C/GC/34 (2011), para. 5.

153 UN Doc. HRI/MC/2007/5 (2007), para. 8.

154 UN Secretary-GeneralCompilation of guidelines on the form and contefitreports to be
submitted by States Parties to international hummiyhts treaties UN Doc. HRI/GEN/2/Rev.6
(2009), para. 41(b), Chp. 3(C.2), Chp. 4(A.4), CH(L.3), Chp. 7(1.10)

155 SeeGeneral Comment No. 24ara. 19;:Commentary upon proposed Reservations to Treaties,
Draft Guideline 3.1.1,lUN Doc. A/62/10 (2007), p. 109.

158 Imbert, ‘Reservations to the ECHR Before the ®wasgy Commission’, 585; see also, Chinkin,
‘Reservations and Obijections to the Conventionten Elimination of All Forms of Discrimination
Against Women’, pp. 78-79.

5" The language of Vienna Convention, Art. 20(2),n®ito ‘statesand the object and purpose’ but
does not indicate that states alone determine dangal with the object and purpose (emphasis
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noted frequently by the regional human rights osgas discussed in Chapter Four.
Even if there was reluctance on the part of both tionvention drafters and
supervisory organs to address the reservations wisectly in the early days of the
UN human rights regime, time has revealed the mneedidress the question of who
is competent to adjudge the validity of reservaiaut-with the traditional state-
centred approach and treaty bodies have, in facteasingly asserted their right to
review reservations for compatibility.

Part of the idea behind submitting the assessménteservations to
independent, specialist bodies is to avoid theiiable political concerns of stat&¥.
It has been suggested that the state system cfsasgeeservations and the separate
supervisory organ assessment of the same can sity eaist side by side as the
possibility of review by the supervisory organ wibweaken the consent given by
other state parties to the tredyhowever, this is not a plausible conclusion toadra
in light of the reality that ‘consent’ to resen@is to human rights treaties is
generally facilitated by tacit acceptance evideniogd lack of actual objections to
reservations under the present regime. Sheltorendstthat the treaty bodies are
best suited to serve as an alternative mechanismefiew of reservation$; and
this position is easy to support when the otheiooptare limited to states with their
various political concerns and the judicial orgawgh varying jurisdictional
impediments. The treaty bodies are the one constargach of the human rights
treaties. The processes of the treaty bodies egelNaindifferent to the positions of
other state parties as they, through their varfonstions, address states individually
in relation to their obligations under specific aties:®® The growing pains
accompanying the development of the internationahdin rights system indicate
that when there are so many different views todd@r into account independent,

expert supervisory organs may provide the greaipgbrtunity for a competent

added). See full text in Annex Il. See the disausdly the ECtHR and the IACtHR on this issue in
Chapter 4, sections 2.2 and 2.3.

158 |mbert, ‘Reservations to the ECHR Before the ®tasg Commission’, 591, specifically referring

to the ECHR.

191pid., 591, fn. 96.

160 ghelton, ‘State Practice on Reservations to HuRights Treaties’, 228-29; see also Redgwell,
‘Reservations and General Comment No. 24(52)'".

61 M. Craven, ‘Legal Differentiation and the Conceptthe Human Rights Treaty in International

Law’ (2000) 11 EJIL 489, 510-11.
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assessment of treaty obligation implementationctvhindoubtedly includes giving
opinions on these ‘living instrument&.

In 2009, the ILC affirmed the long-standing tredtydy assertion that in
addition to Contracting States, treaty bodies caaltve in a determinative capacity
in evaluating reservation permissibil#§? The Finalized Guidelines, however, took

special care to not give precedence to one assassngan over another:

3.2 Assessment of the permissibility of reservation

The following may assess, within their respectiwenpetences, the
permissibility of reservations to a treaty formelhtby a State or an
international organization:

 Contracting States or contracting organizations

* Dispute settlement bodies

* Treaty monitoring bodies

Thus these organs share a determinative capadityrary not determine validity to
the exclusion of one another, which makes sensesidenng the varying
relationships each will have with a reserving stekefortunately, the ILC attempt to
provide guidance on the issue of legal effect flayvfrom a reservation assessment

by a treaty body serves only to reinforce the aurhenits of any legal effect rather
than to clarify:

3.2.1 Competence of the treaty monitoring bodiezsg®ess the
permissibility of reservations

1. A treaty monitoring body may, for the purposedaécharging the
functions entrusted to it, assess the permissibiit reservations
formulated by a State or an international orgaionat

2. The assessment made by such a body in the sxafcihis
competence shall have no greater legal effectttieatnof the act which
contains it:**

For treaties of general applicability composed etiprocal obligations the even
playing field envisioned by this guideline is sbi@because the legal effect is more
easily ascertained. However, in the context of humghts treaties, the absence of

hierarchy coupled with the lack of concrete consege for invalid reservations

results in a futile confirmation of that which hasen widely accepted without

162 Boyle and ChinkinThe Making of International Lavp. 155.
1831LC, Reservations to Treatie§N Doc. A/CN.4/L.744 (2009), p. 3-4, draft guinhe 3.2.
1% Finalized Guidelines.
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addressing the more important question of how tliferdnt assessment organs
should work together. By limiting the determinatiumction of each organ with the
phrase ‘within their respective competences’ withelaborating on the effect of a
determination by a treaty body, the ambiguous 8dnaof the human rights treaty
bodies is perpetuated. Development of this aspemildvhave gone above and
beyond a mere survey and analysis of existing lad/ \wentured into ‘progressive
development of the law’, however, the ILC chosamaintain the status quo which
has not provided any resolution on the is€te.

Thus, for example, if a treaty body takes the vide a reservation is
impermissible in the course of assessing an indalidomplaint then it has the same
impact on the reserving state as if it had madesétme observation in the course of
examining a periodic report. The two guidelinedewf the practice of the treaty
bodies in that they are increasingly taking views@servation validity in the course
of carrying out all of their monitoring roles. Tave taken any other view would
have been to ignore the evolving practice of theaty bodies and increased
acceptance of the practice by stdfésThe point made previously by the CEDAW
Committee in relation to the determinative functlmeing not only incidental to the
reporting procedure but also to the communicatiod &quiry proceduré8’ is
important to recall here in that it is a functioecessary in relation to all monitoring
and quasi-judicial roles of the treaty bodies, talisreaty bodies, regardless of their
individual remits, are competent in this respect.

The obvious caveat in confirming that treaty bodies competent to assess
reservations but the effect is limited to that dedi from the normal performance of
its monitoring role is that not all states takedeéthe monitoring mechanisms. The
ILC guidelines remind states that have formulateservations to a treaty with a
treaty monitoring body that they are ‘required t@perate with that body and should
give full consideration to that body’s assessmeiit tioe validity of the
reservations'®® This requirement, easily derived from the conceppacta sunt

servanda® has always existed despite evidence to the cgritrahe field of human

185 As noted by Boerefijn, ‘lmpact on the Law on TreReservations’, pp. 87 et seq.
186 On this point see, Boyle and Chinkifhe Making of International Lavp. 193.

167 SeeReport on its 4% sessionUN Doc. A/63/38, Supp. 38 (2008), chap. I, p. 88.
188 |.C, UN Doc. AICN.4/L.744 (2009), p. 4, draft geiéthe 3.2.3.

169 vyienna Convention, Art. 26.
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rights. Hampson also notes that the principle shallvays guide states in their
reactions to treaty body finding& There is no point in including a treaty monitoring
body within a treaty framework if its views, at thery least, are not meant to be
fully considered in good faith. Otherwise the eaigte of the treaty body is futile.

Treaty bodies are clearly at liberty to assessrvasens as part of the
periodic reporting procedure. This is supportedvVimnna Convention Article 31 as
well as the evolving practice of the treaty bodisgecognised by states. Though this
is an essential and effective role, in most cassesdlear from the reports issued by
each of the bodies that compliance with the repgrrocedures are far from perfect
and their observations on the reports often faltleaf ears. The disparity among the
treaty bodies in their approaches to reservatioes the past thirty years highlights
the ambiguity of the Vienna Convention rules. Thekl of options regarding legal
effect available to the treaty bodies as constiteegans as opposed to state parties
does not, without further clarification, leave themny options as permissibility and
opposability are not available choices.

The existence of the treaty bodies is more readiynparable to the
supervisory organs of the ECHR and the ACHR address Chapter Four. Thus the
roles of the treaty bodies must be strengthenedlaadtan only be done effectively
by refinement and state recognition of their corapeies. ‘[T]he integrity of human
rights treaties calls for the recognition of thderdhat international supervisory
machinery can play in monitoring reservations filgdstates, as a step toward more
effective implementation of human rights nortis.'In her examination of the
CEDAW Committee’s crusade on reservations durirgphst two decades, Schopp-
Schilling notes that no actor was specified to decon the compatibility of
reservations and though ‘the Committee’s effortsd.peoven successful in bringing
the issue onto the agenda and into the final dootsnef the World Conference on
Human Rights, the issue...remain[s] unresolVét.The tools exist to rectify

decisions on reservation compatibility, but thene some progressive steps that must

170 Hampson2004 Final working papempara. 39.

71 Shelton, ‘State Practice on Reservations to HuRights Treaties’, 234.

172 gchopp-Schilling, ‘Reservations to the Convention the Elimination of All Forms of
Discrimination Against Women’, pp. 17-18.
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be taken in order for the entirety of states toogmise the value of the system
already in place.

As it stands with the ILC, a treaty body’s compe®to assess reservations
does not prejudice the competence of a contracitate’’® which returns to the
cyclical debate between the state and a treaty bhsdy which decision trumps on
the view of reservations invalidity. There has bestate concern that allowing
multiple entities to assess the validity of resdores will only cause more
complications in interpreting obligations affected reservation$’* Hampson, too,
expressed trepidation over the potential problenstafes (not the reserving state)
and treaty bodies coming to different conclusitisThis apprehension is grounded
in the reality that separate entities operatintaildem to assess the same reservation
are not strictly bound to recognise the findingotifers, whether it be assessments
by multiple states or a state and a treaty bodg dVverarching goal should be to

reconcile the various entities.

3.3 RESPONSE TOIREATY BODY OPPOSITION

As with lack of universal views on resolutions ftre lacunae of the Vienna
Convention, there is also no universal agreemerhercompetency of treaty bodies
to serve in determinative capacity. In the 1980%drh suggested that ‘[b]y
committing themselves in the examination of [rea&ons]...the supervisory organs
run the risk of weakening their authority and pigest’® and that ‘pronouncing on
the validity of reservations could be a cause ofomimconvenience for the control
organs of treaties”’ It can no longer be said that addressing resemnstivill
weaken the authority of the treaty bodies nor wile an inconvenience. The haze
surrounding the validity of certain reservationss handoubtedly done more to
hamper the work of the treaty bodies and invedtiegreaty bodies with the ultimate

authority to make these determinations would resadllvese issues. The main

173 Finalized Guidelines, 3.2.4. This point has beepleasised by others, see Boerefijn, ‘Impact on
the Law on Treaty Reservations’, p. 87.

174 See comments by Austri&eservations to treaties, Comments and observatieosived from
GovernmentsUN Doc. A/CN.4/639 (2011), para. 63.

75 Hampson1999 Working papemaras. 21-22. There also appears to be confusitimvhe treaty
bodies themselves, see, for example, UN Doc. HRIAAQ7/5 (2007), paras. 4-6.

78 Imbert, ‘Reservations to the ECHR Before the $toasg Commission’, 589.

7P -H. Imbert, ‘Reservations and Human Rights Catives’ (1981) 6 Human Rights Review 28,
45.
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opposition surrounding the investing of treaty lesdiwith the competency to
determine the validity of reservations generalljylsfanto one of the following
categories: outright opposition based on state regqyay arguments or positions
based on the incoherence of the Vienna Convenyistes on the whole and the lack
of guidance for reconciling state and treaty bodyvs.

Some question the idea that treaty bodies mighe lae final word on the
validity of reservations and instead view them a@inhy a repository for periodic

reports’®

The US and UK have expressed absolute opposiidreaty bodies and
their determinative function with respect to res¢ions:’® The most telling
opposition to this idea, however, is evident in ldek of acknowledgement or action
on the part of states once a treaty body indiciespposition to a reservation as
well as the large number of invalid reservationat ttemain attached to the core
treaties.

Another argument made against treaty bodies detergiithe validity of
reservations is that by allowing them to review vhédity of reservations years after
ratification prejudices states which ratified ire tharly days of a convention without
the benefit of time to better research the impéet well-defined reservatioff® This
argument may also be deflected by looking to thgiorel systems and their
approach to reservations which have been ruledmgeerimissible. The positive
aspect of the flexibility found in the Vienna Conwen is that it allows for the
evolution of the law. This concept is reflectedArticle 31(3)(b) where subsequent
practice accepted by the parties is acknowledgedtasl of treaty interpretation. As
human rights norms become more engrained in th@stmtaam international legal
project it is logical to assume that reservatiorslenin the early days of core human
rights treaties will have lost their original pugeo

It has been questioned whether interpretation saciysimplies competency

to determine the validity of reservations. Attemgtito draw a parallel between

178 ¢ g. C.A. Bradley and J.L. Goldsmith, ‘Treatiesjrin Rights, and Conditional Consent’ (2000)
149(2) University of Pennsylvania Law Review 39994see acknowledgement of the opposition by
Baratta, ‘Should Invalid Reservations to Human Rdfreaties Be Disregarded?’, 417-18.

79 Observations by the US and UK UN Doc. A/50/40 (1995).

180 R.St.J. Macdonald, ‘Reservations under the Eumop@anvention on Human Rights’ (1988) 21

Revue belge de droit international 429, 432; ImbBeservations to the ECHR Before the Strasbourg
Commission’, 589, specifically referring to the ERHImbert, ‘Reservations and Human Rights
Conventions'.

245

www.manaraa.com



domestic courts and the plausibility of internaéibnrgans to assess the validity of
reservations, Imbert claims that ‘[o]Jne need otiynk of domestic judges who are
often required to interpret texts without being @atent to determine their
validity.’*8! This parallel is ill-conceived. Unlike domesticucts, the treaty bodies
under discussion here are specifically investetl e power to monitor the treaties.
Due to the flexibility inherent in the core humaghts treaties, measuring adherence
to treaty obligations is highly dependent on intetation of both the treaty and its
implementation in the state.

Swain suggests that it is the failure of the trebhbdies to develop an
objective test for the object and purpose of atyréimat has led to confusidfi? This
seems a banal argument as there is no compellmgpmewhy the treaty bodies
should develop a further test to apply a test,inb@ague one, when there is ample
evidence that despite its ambiguities, the objadtpurpose test can be successfully
applied to determine reservation validity. The paihhaving a supervisory body in
place to monitor and interpret treaty compliancethat all manifestations for
implementing, or in the case of certain reservatifaling to implement, treaty
obligations must be examined outwith the state tates relationship. States
individually opting for either the permissibilitypproach or opposability approach as
an effect based on an objection to a reservatiennisabearing on the fulfilment of
human rights treaty obligations. It is fair enoughsay that invalidly formulated
reservations are impermissible and valinitio but, as discussed in Chapters Three

and Five'®®

one would assume that states would not purpogefalimulate an

impermissible reservation triggering a responséwmuald prevent it from becoming
a party to the treaty. Because the permissibility apposability practices neither
square nor solve the issue of the impermissiblervasion, the natural legal step
would be to have the reservation evaluated by &gudated mechanism that would
not only determine validity but also pronounce bea legal effect of the reservation.
It is a failure of both the permissibility and omability approaches that neither

designates a consequence and thus leave invadidragi®ns hanging in the balance.

181 |mbert, ‘Reservations to the ECHR Before the ®iasg Commission’, 584. Imbert was
specifically referring to the European CommissiortHuman Rights in this instance.

182 E T. Swaine, ‘Reserving’ (2006) 31 Yale Journalrtérnational Law 307, 317.

183 Chapter 2, section 3 on the IG&nocide Opiniomnd Chapter 5.
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As many point out, an important purpose of thetyréadies has always been
and remains to open and maintain a human rightsglia with state$®* However, it
has been suggested that treaty bodies ‘play doWweir tconstructive dialogue
approach when carrying out their remits and insteditate stronger disapproval of
a state’s behaviodf® Whether discussing reservations in the contexpefodic
reports or determining validity in the course ofviesving an individual
communication, treaty body competence to addreservations has yet to gain

universal appeal though time appears to be onidleeo$ the treaty bodies.

4 CONCLUDING REMARKS

International human rights law and the competenoieshe human rights treaty
bodies are evolving to meet the demands of an ekpgrand inter-connected world
society. The non-reciprocal nature of human rigir=aties coupled with the
ambiguities of the Vienna Convention reservationks necessitate resort to a
review mechanism other than the state-policing adlga system developed in
conjunction with the Vienna Convention. The eightgear ILC study, the work of
the treaty bodies, comments from observers ansrte extent, the acquiescence of
states point to the treaty bodies as competenteashof the validity of reservations.
What is less certain is the legal effect of a deteation that a reservation is invalid,
but this also appears to be the case for statdginontext of reservations to human
rights treaties.

If treaty bodies are to serve their intended pugpas interpret a treaty in
order to monitor state parties, then the competdncygetermine the validity of
reservations pertinent to the obligations must comihin their purview. In the
course of monitoring periodic reports states haveepted that treaty bodies will
address reservations as is clearly evidenced byttte-treaty body dialogues that
have been taking place during last two decades.Viélena Convention recognises

that any instrument incidental to the conclusioradfeaty that is accepted by state

184 see discussions by M. Scheinin, ‘International Medsms and Procedures for Monitoring’ in C.
Krause and M. Scheinin (eds.) International Prasactf Human Rights: A Textbook (Abo Akademi
University Institute for Human Rights, Abo, Finlag609), pp. 604 et seq; Swaine, ‘Reserving’, 360;
L. Helfer, ‘Not Fully Committed? Reservations, Risind Treaty Design’ (2006) 31 Yale Journal of
International Law 367, 381.

185 Alston, ‘Appraising the United Nations Human Rigitegime’, p. 5.
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parties may be employed to interpret a treaty ¢heti31(2)(b)). A reservation, by
definition, squarely falls into this category as‘umilateral statement, however
phrased or named, made by a State, when signitifyjrrg, accepting, approving or
acceding to a treaty...” (Article 2(1)(d)). The amidgis nature of many reservations
(discussed in Chapter Three) necessitates intatfmetof the reservation in order to
determine the obligations accepted by the reserstate. Furthermore, state practice
recognises, or at the very least has acquiescelisdfunction of the treaty bodié%
This point invokes another aspect of the Vienna v@ation regarding treaty
interpretation which recognises any subsequentipeam the application of a treaty
to which the parties agree regarding its interpi@aas a tool of interpretation
(Article 31(3)(b)). State practice of engaging wiltfe treaty bodies in the course of
the periodic reporting process signifies acceptasfcéne determinative function of
treaty bodies, albeit tacitly in most instances.nd$ed by Boerefijn, ‘[d]etermining
the validity of reservations and attaching conseges to this finding is perfectly in
line with other developments in the monitoring miaehy.”®’ Interpreting treaty
obligations and the fulfilment of those obligatiois part and parcel of every
monitoring role recognised under the treaty bodwyite and, therefore, the
determinative function extends to each of thesetldrereviewing a periodic report,

commencing a procedure of inquiry or assessingdinidual communication.

186 Boerefijn, ‘Impact on the Law on Treaty Reservasio p. 95; Baylis, ‘General Comment 24’, 299.
187 Boerefijn, ‘Impact on the Law on Treaty Reservasio p. 96.
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CHAPTER SEVEN
CONCLUSION

The international human rights system has evolwethany ways not contemplated
at its inception. The most obvious evidence of thislution is the proliferation of
core UN human rights treaties. Human rights treagiee designed to create tangible,
legally enforceable human rights. In order to mmalithe full potential of this
endeavour, the ambiguities resulting from invaligsarvations must be
acknowledged and a course of action taken to redresnormative gaps that result
when the Vienna Convention reservations rules pptied to evaluate reservations
to human rights treaties.

Using the core UN human rights treaties as a igdy this research
highlights that the past thirty years have reveaeagractical impasse in treaty law
when the default reservation rules are relied uporegulate reservations to human
rights treaties. Reservations of questionable itgligain the same status as valid
reservations because the Vienna Convention ruleotladdress the consequence for
a reservation determined to be invalid outwith titaelitionalinter seapplication of
the reservation between the reserving and objestaigs, which is not logical in the
context of a human rights treaty.

States have a duty under international law taenthat their domestic laws
are consistent with their international obligatiopsrsuant to both customary
international law and treaty law. This includesarmorating into domestic law the
norms established by the human rights treatieshictwa state may be a party and
often involves implementing changes to laws throlegfislative action or a change
to administrative procedurésAs well as ensuring obligation-appropriate minimum
standards reflected in the treaties there must la¢seffective review and remedy
procedures in place on the domestic level. Progididequate and nonbiased review
and remedy for breaches of these obligations isndgmental aspect of all human
rights treaties. Effectively, the onus lies on thtate party to ensure that at a

minimum domestic law ensures the same level of lmunghts protection as the

! General Comment No. 3WN Doc. CCPR/C/GC/34/CRP.5 (2011), para. 7.
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obligations they have accepted under internatidaal both in the context of
prevention and victim access to a remedy.

Reservations allow states to avoid taking on paldr obligations under a
treaty by unilaterally modifying the agreement whéexculpates states from bringing
domestic law into conformity with a treaty in iteteety. This practice is fraught
with disparate views about the potential underngreffect it has both on the subject
treaties and the international legal project ad a&more practical debates about the
technical legal effects of these exercises of stawereignty. The unilateral nature of
reservations is the one element that seems tovech@sensus among obsen/ess,
characteristic that rears its head time and againhé reservations debate. As
mentioned in the introductory chapter, reservatians often a highly political
practice at the very least but they also repregensubstantive constraints of many
governments in their ability to effect change om tlomestic level. This phenomenon
has led reservations to be viewed as akin to adtetreaty integrity’.

From a practical standpoint, reservations provideeat deal of insight into a
state’s true commitment to advancing the humantsiglgenda and information on
the impact of reservations can only serve to albbwetter grasp of the state of
domestic human rights protectich§hough at the outset of this thesis it was made
clear that the reason why states make reservatimsd not be taken up in this
analysis, it is worth noting that the potential s@as cover a broad spectrum of
concerns ranging from internal politics to econoimgossibility. Some reservations
represent a complete failure to bring domestic lamte conformity with treaty
obligations in the run up to ratification while etls reflect a state’s unwillingness to
enter into treaty relations with another state. ifddal reasons why states may not
be able to fully adhere to the articles of a treagiude the fact that the internal
governmental system is disrupted, such as withs&@anflict state or because of the
nefarious nature of the government in charge. Istnalso be acknowledged that

there are certain obligations in human rights tesathat would entail significant

2 L. Lijnzaad, Reservations to UN-Human Rights Treaties: Ratifg &uin? (Martinus Nijhoff,
Dordrecht 1995), p. 30.

3 E.T. Swaine, ‘Reserving’ (2006) 31 Yale JournalmiErnational Law 307, 331; Y.K. Tyagi, ‘The
Conflict of Law and Policy on Reservations to Hunfights Treaties’ (2000) 71 BYBIL 181, 255.

4 For a recent discussion of the positive informadiovalue of reservations, see Swaine, ‘Reserving’,
328-41.
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monetary expenditurésthus allowing reservations to account for the gead
implementation of expensive changes to domestitesys is a legitimate use of a
reservatiof. Complete compliance may also be prevented due fonetioning
governmental system, such as the United States;hwlis demonstrated, often
makes reservations pursuant to the restrictionogmg upon the legislative branch
by its Constitutior.

As a default regime, the Vienna Convention is desito operate only in the
absence of treaty-specific reservations regimearGle treaty-specific regime is the
ideal solution for addressing the legal effect andsequences of invalid reservations
yet the inherently political process of treaty nemimon has yet to bow to this
solution. CERD is the only core human rights tretitynave advanced a treaty-
specific reservations regime and that regime hasega untenable. The ‘collegiate’
solution to reservation evaluation set forth in CERrticle 20 seems to have failed
for a multitude of reasorfsnot the least that the nature of the human ritjeisty
lends itself to ineffective application of the rassions rules. If the process of
negotiating a treaty does not facilitate the adwpbf a treaty-specific regime then a
more nuanced approach to human rights treaty raems could assuage the
ambiguity presented by the Vienna Convention reg@ms regime.

As noted in the introduction, the issue of reseovest has been widely
acknowledged as one of the most difficult to resoin international treaty law.
However, the strength of the law of treaties iittreme flexibility and the fact that

it can accommodate departures from normal prapticeiding there is a good reason

® J. McBride, ‘Reservations and the Capacity to engnt Human Rights Treaties’ in J.P. Gardner
(ed.),Human Rights as General Norms and a State’s Rigl@pt Out: Reservations and Objections
to Human Rights ConventiorfBIICL, London 1997), p. 128. For example, theipes obligations
pointed out by the ESCR Committee@gneral Comment No. 13, the Right to Education. (23},

UN Doc. HRI/GEN/1/Rev.9 (Vol. I), p. 63, para. &pecially, and HRCGeneral Comment No. 20,
Prohibition of Torture, etc. (Art. 7)UN Doc. HRI/GEN/1/Rev.9 (Vol. 1), p. 200, para, 114,
especially, are expensive and might require thaticne of a completely new infrastructure.

® See, generally, discussion in McBride, ‘Reservatiand the Capacity to Implement Human Rights
Treaties’, pp.136-45 noting that in practice ladkresources is rarely given as the reason for a
reservation

" Recall discussion in Chapters 3 and 5. For anvimerof the US position see, for example, S. Grant,
‘The United States and the International Human Rigmeaty System: For Export Only’ in P. Alston
and J. Crawford (eds.J;he Future of UN Human Rights Treaty Monitorif@JJP, Cambridge 2000),
pp. 317-29; D.P. Stewart, ‘U.S. Ratification of tlmvenant on Civil and Political Rights: The
Significance of the Reservations, Understanding Bedlarations’ (1993) 14 Human Rights Law
Journal 77.

8 Human Rights Treaty BodiesReport of the working group on reservatipnsN Doc.
HRI/MC/2007/5 (2007), paras. 4-6.
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for departure and it is done with the full knowledgnd implications of such a

departuré.

1 THE VIENNA CONVENTION AND HUMAN RIGHTS TREATIES

The 1951Genocide Opinionintroduced the concept of a tiered system of siglihe
attendant test for determining into which categaryight fell was the object and
purpose test. The object and purpose test oveduire long-standing international
practice requiring unanimous consent to reservatidinis legacy was ultimately
included in the 1969 Vienna Convention on the Ldw i®aties and today remains
the sole method of determining reservation permiisyi in the absence of a treaty-
specific reservations regime.

The validity of the residual reservations reginighe Vienna Convention is
challenged in several ways when applied to humghtsitreaties. Human rights
treaties are comprised of a wide variety of rigated each category of rights
protected throws up questions as to whether limitator suspensions are possible.
Initially there are numerous types of reservatiaigch negatively impact human
rights treaties. As examined in Chapter Three, duitoon to clearly invalid
reservations, sweeping reservations and resergtishich subordinate treaty
obligations to domestic law are most often deemmedlid due to the uncertain
impact these reservations have on the reserving'stabligations. Numerous
reservations to a treaty also flag up the unwiliess of a state to actually implement
a human rights treaty to which it has agreed. Tumeeat catalogue of reservations
attached to the core UN human rights treaties siggen indeterminable maze of
obligations rather than a coherent system of ptiot@ecDue to the potentially far-
reaching scope of the most common types of resensato human rights treaties,
the Vienna Convention reservations rules are engal@s an attempt to keep these
reservations in check.

As examined in Chapter Four, states have slowdyubeo take up the role of
policing reservations through the objection systamilined in Vienna Convention
Article 21. Though Article 21 technically appeawsonly apply to valid reservations,

states have developed a practice of objecting valioh reservations using this

° A. Aust, Modern Treaty Law and Practic@d ed. (CUP, Cambridge 2007), p. 16.
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vehicle. Because the Vienna Convention rules opdraim an assumption that states
will only formulate valid reservations the ruled ta outline the legal effect when a
state objects on the basis of invalidity. As stalbgections to invalid reservations
have increased over the past fifteen years, aroobvacuna has become evident in
the application of the residual regime to humarhtggtreaties. The state-to-state
‘remedy’ envisioned by the Vienna Convention oliattsystem only outlines the
legal effect of a valid reservation between themndgag and the objecting state. This
outcome has no impact upon other state partiesymnaeciprocal obligation treaty,
thus there is little incentive to object. Because obligations in human rights treaty
are not reciprocal, the state-to-state modificatibtreaty relations is ineffective and
has no bearing on the relationship that thesei¢ieate designed to protect, the state-
to-human being relationship. Furthermore, when @neserving state objects on the
basis of invalidity, there is no consequence deffing the Vienna Convention and no
rule of customary international law mandates tha&t teserving state withdraw its
invalid reservation. The continued existence ofrasalid reservation contributes to
the inability of states and rights-holders to assegactly to which norms the
reserving state has agreed.

While the Vienna Convention state-policing systeas not yielded clearly
defined legal effects or consequences for an idvaservation, it is clear that the
reservation/objection interaction serves an impdrta&ommunicative value.
Objections to particular types of reservations mrdéservations against particular
rights enriches the international community’s ustEmding of human rights by
helping to define rights in a way that transcenalsomal borders. This serves to aid
the recognition of rights as customary norms initg@dto their recognition as treaty
rights. This evolution of rights underpins the megional human rights system and
is integral to the continued progress of rightselolagovernance.

In some instances the reservation review deficiihe human rights system
has been remedied by international tribunals esigi their competence to
determine the validity of reservations. The IC& Huropean Court of Human Rights
and the Inter-American Court of Human Rights haaehereviewed the validity of
reservations at some point albeit often in a cyréashion and most often simply to

determine claim admissibility. In applying the sl rules, international tribunals
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have reiterated the unique characteristics of hungguts treaties in that they do not
contain reciprocal obligations enforceable betwestate parties but instead
enumerate the rights and obligations owed to tipiagties, human beings. This
specific characteristic is that which curtails thfective execution of the state-
focused, self-policing rules flowing from the ViemnConvention reservations
regime. The drawback to relying on internationdunals to evaluate the validity of
reservations is that review can only take placeéhd organ has competency to
evaluate a dispute either based on automatic aetd+based jurisdiction and rarely
do states take action on the issue of an invalsgration outwith the objection
system. The purpose of Chapter Four was to highlihat both states and
international tribunals have effectively appliede ttWienna Convention rules
successfully to determine the validity of resemwasi The overarching problem,
however, is that there is no definitive final agbbitinless the reservation is reviewed
by a competent dispute settlement mechanism capdldefining the legal effect
and consequence of an invalidity determination.

The flexibility of the default reservations regimeints to the necessity to
reconsider the adequacy of the Vienna ConventiesrChapter Five analysed the
Vienna Convention reservations regime in order &seas whether it could
adequately govern reservations to human rightdieéean light of the normative
ambiguity evidenced by the core UN human rightattess. The undefined object and
purpose test is the initial challenge of the restons regime which is reflected by
the disparate treatment of problematic reservatioypsstate parties to the core
treaties. The second challenge is the lack of ddfitegal effect for an invalid
reservation, particularly in the context of thetstabjection system. The final
challenge of the Vienna Convention regime is itkifa to specify a consequence for
an invalid reservation.

Despite the inherent difficulty of applying the gadiive object and purpose
test, states have proven that they can and aregvith apply the test to determine the
validity of a reservationUnfortunately, due to the lack of guidance on legfééct
and the consequence of an invalid reservation, raserving states’ views on
reservations validity are largely ignored by regsegvstates. The doctrines of

permissibility and opposability are clearly inadatpito resolve the issue of legal
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effect of invalid reservation to human rights tresat because these doctrines
singularly govern state-to-state relationships. M@ asserts nullity and severance
as the legal effect and consequence when a resegrvest determined invalid,
however, in practice there remains resistancedsetltoncepts especially in the state-
to-state relationships created in the course of@targ and objecting to reservations
States that have formulated invalid reservationgioge to maintain the validity of
their reservations because there is no definitide enunciating at what point the
validity of a reservation can no longer be in doubten objections purporting to
sever the incompatible reservations have littleseguence for the reserving state as
never has an objecting state pursued the sole fsae invalid reservation in an
international tribunal in order to establish a aete consequence, as noted above.

The increased recognition of severability as thmemdy for invalidity is a
boon to the human rights system as a whole, thd@sgittual impact is limited in the
state-to-state context as states do not enjoy nap rights and obligations under
the core human rights treaties. The state-to-hupeamg relationship is that which is
affected yet this relationship is not recognisedainthe Vienna Convention. This
situation illuminates the ineffectiveness of the@Mia Convention system to produce
a tangible legal effect or consequence in resptinaa invalid reservation.

While the Vienna Convention regime may not be catgplthe flexibility of
the system and the recognition that the tools riterpreting a treaty might expand
(Article 31) suggest that progressive practicesehidne potential to better guide the
effects of invalid reservations to human rightsities. The ambiguities of the Vienna
Convention reservations regime could be more apataty attended if an organ
outwith the state were designated to provide al finew on the validity of a
reservation. The core UN human rights treatiesuaiguely situated to designate a
competent reservation review mechanism in lighthef treaty-specific supervisory
mechanisms which already play a central role initoang treaty implementation
by state parties. Therefore, while it is clear ttet Vienna Convention reservations
regimecan adequately regulate reservations to human rigegies, this conclusion
is only correct as long as the specific naturewhan rights treaties, including their
content and availability of monitoring mechanisnssfully taken into account and a

final arbiter on reservation validity is designated
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2 TREATY BODIES ASASSESSORS ORESERVATIONVALIDITY

International law and human rights law in particulre evolving to meet the

demands of today’s world society. The competenoieshe human rights treaty

bodies have simultaneously been expanding in resptinthe paradigm shifts in the
international community which sees human rightsmaeating all aspects of

international and, arguably, domestic governancke Tacunae in the Vienna
Convention reservations rules coupled with the remiprocal nature of human
rights treaties necessitates resort to a reviewham@sm other than the state-policing
objection system developed in conjunction with tWeenna Convention. The

eighteen-year ILC study, the work of the treaty ibedcomments from observers
and, to some extent, the acquiescence of state® poithe treaty bodies as
competent arbiters of the validity of reservations.

In order to serve their intended purpose, to imtEr@ treaty in order to
monitor state parties, treaty bodies must be rdsedgnas competent to serve in a
determinative capacity so that the issue of invas$ervations can be fully
addressed. Most states accept that treaty bodiksagdress reservations in the
course of reviewing periodic reports as is cleasidenced by the state-treaty body
dialogues that have been taking place during Vestdecades. All indicators suggest
that the treaty bodies are willing to exercise ttapacity in relation to each of their
monitoring functions.

The Vienna Convention recognises that any instrumecidental to the
conclusion of a treaty that is accepted by stategsamay be employed to interpret a
treaty (Article 31(2)(b)). A reservation, by detion, squarely falls into this category
thus treaty body interpretation of reservationsrse@ natural part of interpreting
states’ obligations under a treaty. State praggo®gnises, or at the very least has
acquiesced to, this exercise by the treaty bodfiesina Convention Article 31(3)(b)
also recognises any subsequent practice in thecapph of a treaty to which the
parties agree regarding its interpretation candsal@as a tool of interpretation. State
practice of engaging with the treaty bodies in terse of the periodic reporting
process signifies acceptance of the treaty-bodyedrreservations dialogue, albeit

tacitly in most instances.
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What is less clear is the effect a determinatiomwélidity by a treaty body
will have. The lack of outcry from ICCPR State Regt(other than by Trinidad and
Tobago) following the HRC decision in tfawle Kennedy v. Trinidad and Tobago
case suggests that the competence of the treatysbimddetermine a legal effect and
consequence is not entirely unexpected by statésxpreting treaty obligations and
the fulfilment of those obligations is part and ge&rof every monitoring role
recognised under the treaty body remits and, thexethe determinative function
should extend to each of these whether it be remgpwa periodic report,
commencing a procedure of inquiry or assessing naividual communication.
Periodic report monitoring and concluding obsenvagi issuing general comments
and reviewing individual communications all play tite strengths of the treaty
bodies which include their specific knowledge oé ttreaty obligations and their
ability to create human rights dialogues with StRBerties. Though the opinions,
comments and statements issued by treaty bodiemardinding and generally
viewed as forms of soft law, these products areeasingly being referenced in a
range of courts and are available to examine bpm@yvith internet access.

Treaty bodies must take advantage of the develofsmerreservations law,
particularly those set forth in the ILC Finalizedui@elines. Exercising the
determinative function and further developing theionitoring roles requires that
they be very clear about the impermissibility ofeservation rather than resort to
vague terms that are inconclusive as to the vglalitd legal effect of a reservation.
More stringent pronouncements using the languagevalidity or impermissibility
would better serve the ultimate goal—withdrawal-heatthan perpetuate a stagnant
reservation as has been the case for many argualaiid reservations to the core
human rights treaties. The strength of a clearfindd, convention-based opinion on
impermissibility is that it provides an uncompromgs view on the shortcomings of
the reservation, a view that may be relied uporihmge working to embed rights-
based governance. Failure to clearly invoke thguage of impermissibility has
been a weakness of the treaty bodies, yet it cavidveed as a valuable step in the
evolution of the determinative function and, moreportantly, for the goal of
bringing States on board; the heretofore measurpdroach to invalidity

determinations reflects an awareness that rampalijiega rogue elephant with
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unrestrained authority posturing would do more hanan good in the pursuit of
encouraging global human rights. However, the tiras come for the treaty bodies
to collectively and unambiguously develop and enthetheir views on reservation
validity. It is only with clear guidance from theeaty bodies that states, human rights
advocates and rights-holders can continue to pssgie human rights project as the
treaty bodies are solely responsible for ensuriveg the core human rights treaty
obligations are realised by states parties.

3 HNAL REMARKS

For many years there has been a lack of impetusdress the problems with the
Vienna Convention rules. The ILC and treaty bodfore$, as well as objection
activity on the part of states, indicate that tlge af apathy has passed. There
currently exists a palpable disparity between thwlivisible and inter-related’
obligations undertaken by states at the internatitevel. As noted by Navi Pillay,
‘We need to close the gap between rhetoric and go@at on the one hand, and
measurable results on the oth®r’More nuanced approaches to evaluating
reservations must be articulated to fill the notmeagaps that exist when applying
the Vienna Convention residual reservations ruddsuman rights treaties.

The Vienna Convention’s underlying misconceptioegarding the power of
an objection as well as the automatic nullificatioh an invalid reservation are
particularly ill-suited to provide normative claritfor treaties formed of non-
reciprocal obligations as they do not involve tlssuamption of duties or obligations
between states thus objecting states suffer nomdit as a result of a hanging
reservation. Reservations to human rights trealiest even further challenges in
light of the rights protected by these non-recipipnorm-creating treaties.

There is tension over who decides whether resemnstare compatible:
states, international tribunals or treaty bodiesliké the Vienna Convention regime
which has enabled states to evaluate reservat®as@sidual measure, international

tribunals and supervisory mechanisms set up speltifiby human rights treaties

10°N. Pillay, United Nations High Commissioner for fdan Rights, Introduction of the Annual
Report at the 1% session of the Human Rights Council, Geneva, 3.N\2éx11, available at
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayN@&spx?NewsID=10794&LangID=E
<accessed 30 Aug. 2011>.
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have been steadfast in their recognition of the-neaiprocal nature of human rights
treaties and the types of rights subjected to vasens. Unfortunately, the
opportunity for tribunals to review reservations dsirtailed by jurisdictional
limitations and apathy on the part of states tosperclaims based on invalid
reservations. Unlike tribunals, whether domesticirgernational in nature, treaty
bodies are the natural offspring of treaties andsthwith the treaty-appropriate
consent of the state parties, are the institutmfngovernance to which state parties
have assented. These mechanisms offer viable afergble alternative mechanisms
of reservation review that can help normalise tremtment of reservations and
establish the legal effects of invalid reservatidhss therefore essential that treaty
bodies be recognised as competent to assess itiéyval reservations.

As indicated by the President of the Human Riglaar@il at the adoption of
the Optional Protocol to the ICESCR,

...humanity today no longer lacks the human rightstriments to

promote, protect and defend human rights and fuedsah freedoms.

However, what is sorely needed is for State patbesxisting human

rights instruments to take the practical steps ssg to implement

their provisions for the benefit of all mankifid.
The human rights treaty bodies were created bgstgion ratifying the international
treaties which constitute the corpus of state egrthbligations to the common man.
Their roles are defined by the treaty texts as ttbpy state parties yet they have
evolved alongside international human rights lave. Bodies of experts they are
better placed to concentrate their deliberatiortténlanguage of the rights embodied
in their respective treaties. Both public opiniamdastate opinion are increasingly
supportive of an integrated and indivisible humehts regime. The role of treaty
bodies in reviewing periodic reports and individuammunications pursuant to their
respective treaties has manifestly supported thmeased, albeit incremental,
recognition of human rights which is evident nolyon the increased acceptance of
these bodies by states but also the recognitiothaif opinions as soft law. Their

determinative role is mutually reinforcing when smlered as both a counterpoint

1 M.1. Uhomoibh, President of the Human Rights Calyrtatement to the UN General Assembly at
its 68" plenary meeting UN Doc. A/63/PV.65 (2008).
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and concurrent mechanism of interpretation in cocfion with states and courts in
the assessment of reservation validity.

Recognising the competency of the treaty bodiemterpret human rights
obligations is an essential step toward providihg tmpetus for states on the
periphery of the human rights regime to take thedgal steps toward joining the
majority of the civilisations of the world in fulfing their UN human rights treaty
obligations. Considerations of treaty integrity @em that the treaty bodies be
recognised as reservation monitors as they arek#ye to ensuring effective
implementation across all states for which a tresty force. The realities of state
reservation practice, limitations on the courts #mel special position of the treaty
bodies culminate to underline the importance of &ammmights treaty bodies as
mechanisms of review in the international humahtsgystem.

The opportunity to improve the law surrounding reagons to human rights
treaties has not passed. If the Vienna Convenéeerrations rules are the rules to be
applied to evaluate reservations to all types eéties, the special nature of human
rights treaties must inform their execution wherplag to those treaties. The
absence of a defined legal effect or consequencearoinvalid reservation to a
human rights treaty could be easily addressedeifttbaty bodies are recognised as
competent to not only determine the validity okaarvation but also to steer a ruling
of invalidity toward a concrete consequence based determined legal effect. So,
too, must the treaty bodies be willing to take tighoritative step. They must work
to provide clearly defined determinations of reaéipn validity using the stringent
language of determination. Consistent applicatiénthee normative vocabulary
indicative of impermissibility and invalidity wilprovide unambiguous guidance on
reservations and the extent to which human rightgations are altered by such.
Perhaps it is only now that a new tipping-pointameling reservations has been
reached. Perhaps now, too, the international corntynwill react by recognising
that the ambiguities in the Vienna Convention carchecked by allowing the human
rights treaty bodies to serve the purpose for wiiely were created. This work set
out to analyse the lacunae in the Vienna Convenmtigervations rules and to assess
the opportunity for the treaty bodies to corre@ ttormative deficit resulting from

the application of the reservation rules to humghts treaties and, thereby, provide
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an end to the incoherent story of reservations umdn rights treaties that has

unfolded over the last sixty years.
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ABBREVIATIONS

ACHR American Convention on Human Rights

CAT Convention Against Torture and Other Cruel,umtan or Degrading
Treatment or Punishment

CEDAW Convention on the Elimination of All Forms ddiscrimination
Against Women

CERD Convention on the Elimination of All FormsRé&cial Discrimination

COE Council of Europe

CRC Convention on the Rights of the Child

CRPD Convention on the Rights of Persons with Digges

ECHR European Convention for the Protection of HomRights and

Fundamental Freedoms
ECommHR European Commission on Human Rights
ECOSOC UN Economic and Social Council
ECtHR European Court of Human Rights
HRC Human Rights Committee
HRCouncil Human Rights Council
IACommHR Inter-American Commission on Human Rights

IACtHR Inter-American Court of Human Rights

ICCPR International Covenant on Civil and PolitiBeghts

ICED International Convention for the Protection Afl Persons from
Enforced Disappearance

ICESCR International Covenant on Economic, Soaidl @ultural Rights

ICJ International Court of Justice

ICRMW International Convention on the Rights of kgt Workers’ and their
Families

ILC International Law Commission

ILO International Labour Organisation

NGO Non-governmental Organisation

OHCHR United Nations Office of the High Commissiof@ Human Rights

UDHR Universal Declaration on Human Rights

UN United Nations

UNGA United Nations General Assembly

UNHCHR United Nations High Commissioner for HumaghRs
UNHRC United Nations Human Rights Council
UPR Universal Periodic Review

TREATY BODIES ATTACHED TO HUMAN RIGHTS CONVENTIONS - SHORT FORM

CAT CAT Committee

CEDAW CEDAW Committee

CERD CERD Committee

CRC Children’'s Committee

CRPD Disabilities Committee

ICCPR Human Rights Committee (HRC)
ICED ICED Committee

ICESCR ESCR Committee
ICRMW Migrants Committee
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ANNEX |

DRAFT ARTICLES ONRESERVATIONS TOT REATIES
UN Doc. A/ICN.4/L.117 and Add.1 (1966)

Section 2: Reservations to multilateral treaties

Article 18 — Formulation of reservations

A State may, when signing, ratifying, acceptingpraping or acceding to a treaty,
formulate a reservation unless:
(a) The reservations is prohibited by the treaty;
(b) The treaty authorizes specified reservationschviio not include the
reservation in question; or
(c) In cases where the treaty contains no provisi@garding reservations,
the reservation is incompatible with the object pndpbose of the treaty.

Article 19 — Acceptance of an objection to resaora

1. Areservation expressly or impliedly authorizgdthe treaty does not require any
subsequent acceptance by the other contractioesSiatess the treaty so provides.
2. When it appears form the limited number of niegimg States and the object and
purpose of the treat that the application of tleaty in its entirety between all the
parties is an essential condition of the consemiagh one to be bound, a reservation
requires acceptance by all the parties.
3. When a treaty is a constituent instrument ofirdernational organization, the
reservation requires the acceptance of the competgian of that organization,
unless the treaty otherwise provides.
4. In cases not falling under the preceding pafaigs of this article:
(a) Acceptance by another contracting State ofelservation constitutes the
reserving State a party to the treaty in relatiorthiat State if or when the
treaty is in force;
(b) An objection by another contacting State teeservation precludes the
entry into force of the treaty as between the dlyjgcand reserving States
unless a contrary intention is expressed by theabinig State;
(c) An act expressing the State’s consent to bendthdoy the treaty and
containing a reservation is effective as soon deast one other contracting
State has accepted the reservation.
5. For the purposes of paragraphs 2 and 4 a edgamnvis considered to have been
accepted by a State if it shall have raised noatioje to the reservation by the end of
a period of twelve months after it was notifiedthé reservation or by the date on
which it expressed its consent to be bound byrteyt, whichever is later.

Article 20 — Procedure regarding reservations

1. A reservation, an express acceptance of awvatsmn, and an objection to a
reservation must be formulated in writing and comivated to the other States
entitled to become patrties to the treaty.

2. If formulated on the occasion of the adoptibthe text or upon signing the treaty
subject to ratification, acceptance or approvagservation must be formally

261

www.manaraa.com



confirmed by the reserving State when expressimgadnsent to be bound by the
treaty. In such a case the reservation shall beidered as having been made on the
date of its confirmation.

3. An objection to the reservation made previowslits confirmation does not itself
require confirmation.8

Article 21 — Legal effects of reservations

1. A reservation established with regard to anopiaety in accordance with articles
18, 19 and 20:
(a) Modifies for the reserving State the provisiafghe treaty to which the
reservation relates to the extent of the resematiod
(b) Modifies those provisions to the same extent farthsather party in its
relations with the reserving State.
2. The reservation does not modify the provisiohthe treaty for the other parties
to the treatynter se.
3. When a State objecting to a reservation agreensider the treaty in force
between itself and the reserving State, the pronssio which the reservation relates
do not apply as between the two States to the eatehe reservation.

Article 22 — Withdrawal of reservations

1. Unless the treaty otherwise provides, a reservanay be withdrawn at any time
and the consent of a State which has acceptedeiegvation is not required for its
withdrawal.

2. Unless the treaty otherwise provides or it tiseowise agreed, the withdrawal
becomes operative only9 when notice of it has beeaived by the other contracting
States.
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ANNEX I

VIENNA CONVENTION ON THELAW OF TREATIES
1155 UNTS 331, 23 May 1969

ARTICLES ONRESERVATIONS TOTREATIES

Article 19 -- Formulation of reservations

A State may, when signing, ratifying, acceptingpraping or acceding to a treaty,
formulate a reservation unless:
(a) the reservation is prohibited by the treaty;
(b) the treaty provides that only specified restoves, which do not include
the reservation in question, may be made; or
(c) in cases not falling under sub-paragraphsrd)(b), the reservation is
incompatible with the object and purpose of thatyre

Article 20 -- Acceptance of and objection to reséions

1. A reservation expressly authorized by a treatgsdnot require any subsequent
acceptance by the other contracting States urflessdaty so provides.
2. When it appears from the limited number of tegotiating States and the object
and purpose of a treaty that the application ofttbaty in its entirety between all the
parties is an essential condition of the consemtach one to be bound by the treaty,
a reservation requires acceptance by all the gartie
3. When a treaty is a constituent instrument ofirgarnational organization and
unless it otherwise provides, a reservation requine acceptance of the competent
organ of that organization.
4. In cases not falling under the preceding pagwand unless the treaty otherwise
provides:
(a) acceptance by another contracting State ofarvation constitutes the
reserving State a party to the treaty in relatmihiat other State if or when
the treaty is in force for those States;
(b) an objection by another contracting State teeservation does not
preclude the entry into force of the treaty as leemvthe objecting and
reserving States unless a contrary intention isnidefy expressed by the
objecting State;
(c) an act expressing a State’s consent to be bdiyndhe treaty and
containing a reservation is effective as soon deast one other contracting
State has accepted the reservation.
5. For the purposes of paragraphs 2 and 4 andautiledreaty otherwise provides, a
reservation is considered to have been accepted 3tate if it shall have raised no
objection to the reservation by the end of a penbdwelve months after it was
notified of the reservation or by the date on whiclexpressed its consent to be
bound by the treaty, whichever is later.
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Article 21 -- Legal effects of reservations anabjections to reservations

1. A reservation established with regard to anofiety in accordance with articles
19, 20 and 23:
(a) modifies for the reserving State in its relasiavith that other party the
provisions of the treaty to which the reservatielates to the extent of the
reservation; and
(b) modifies those provisions to the same extenttfat other party in its
relations with the reserving State.
2. The reservation does not modify the provisionthe treaty for the other parties to
the treaty inter se.
3. When a State objecting to a reservation hasmobdsed the entry into force of the
treaty between itself and the reserving Stateptheisions to which the reservation
relates do not apply as between the two Statdsetextent of the reservation.

Article 22 — Withdrawal of reservations and of tgextions to reservations

1. Unless the treaty otherwise provides, a resienvanay be withdrawn at any

time and the consent of a State which has accépteckservation is not required for

its withdrawal.

2. Unless the treaty otherwise provides, an olgadt a reservation may be

withdrawn at any time.

3. Unless the treaty otherwise provides, or ittieeovise agreed:
(a) the withdrawal of a reservation becomes opegati relation to another
contracting State only when notice of it has beeceived by that State;
(b) the withdrawal of an objection to a reservati®tomes operative only
when notice of it has been received by the Stat&clwifiormulated the
reservation.

Article 23 -- Procedure regarding reservations

1. A reservation, an express acceptance of a m@s@mvand an objection to a
reservation must be formulated in writing and comioated to the contracting
States and other States entitled to become parties the treaty.
2. If formulated when signing the treaty subject radification, acceptance or
approval, a reservation must be formally confirnigdthe reserving State when
expressing its consent to be bound by the treatguth a case the reservation shall
be considered as having been made on the date f canfirmation.
3. An express acceptance of, or an objection teesarvation made previously to
confirmation of the reservation does not itself uieg confirmation.
4. The withdrawal of a reservation or of an objactito a reservation must be
formulated in writing.
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ANNEX Il

QUESTIONNAIRE ON THE TOPIC OF RESERVATIONS TO TREATS
ADDRESSED TOSTATES MEMBERS OF THEUNITED NATIONS OR OF A
SPECIALIZED AGENCY OR PARTIES TO THECJSTATUTE
Annex Il of the Second Report on Reservations &afies by A. Pellet
UN Doc. A/CN.4/478 (1996), pp. 98-106.

QUESTIONNAIRE
Period covered in principle by replies: 19..-26..
I. Formulation and withdrawal of reservations

1.1 How many multilateral treaties has the Statoine party to during the
period under consideration?

1.2 How many of these treaties have been the cutjeeservations by the
State? (Please list the treaties and attach thetde reservations)

1.3  Which of the treaties to which the reservatiapply contain provisions
concerning reservations? (Please list the treahdsif possible, attach the text of the
relevant provisions)

1.4 Has the State formulated reservations todvdhtreaties? (Please list the
treaties and attach the text of the reservations)

1.5 What were the reasons for each of the resengamentioned in the replies to
guestions 1.2 and 1.4:

(i) Political considerations? Were such consideretiinternal or
international in nature?

(ii) Desire to maintain the application of the watal rules currently in force?

(iii) Doubts about the soundness of the provismmwhich the reservation
refers?

(iv) Other reasons?

1.6  Were or are some or all the State’s resemsfiormulated for a specific
period of time?

1.6.1 If so, what was/were the reason/reasonsgfecifying that period of time?

1.6.2 If not, has the State withdrawn or modifsedne reservations? (Please attach
the text of the documents notifying the withdrawals

1.6.2.1 If so,

(i) What period of time elapsed between the Staggfgession of consent to
be bound and the withdrawal?

(i) What was/were the reason/reasons?

1.7  Atthe internal level, which authority or aothies decide(s) that the State
will formulate a reservation:

— The Head of State?
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— The Government or a government body?
— The parliament?

1.7.1 Ifitis not always the same authority whiets competence to decide that a
reservation will be formulated, on what criterighgs competence based?

1.7.2 If the decision is taken by the Executigehie parliament informed of the
decision? A priori or a posteriori? Invited to diss the text of the intended
reservation(s)?

1.8 Is it possible for a national judicial bodydppose or insist on the
formulation of certain reservations?

1.8.1 If so, which authority and how is it seizédhe matter?

1.8.2 What reason(s) can it invoke in taking sactecision? (Where appropriate,
please attach the relevant decisions)

1.9 Do reservations appear in an official natignadlication?

1.9.1 If this publication is not issued on a regudasis, what are the criteria for its
issuance?

1.10 Of the reservations mentioned in the repbeguestions 1.2 and 1.4, which
were formulated:

— At the time when the treaty was signed?
— At the time when definitive consent to be bourabwxpressed?

— After the treaty entered into force with respedhe State? If so, according
to which procedure?

1.10.1 Was the timing of the formulation of theeregtions based on any particular
considerations? If so, what considerations?

1.10.2 If reservations were formulated at the tmhen the treaty was signed, were
they formally confirmed when the State expressedéffinitive consent to be bound?
If so, which reservations?

1.10.2.1 If not, does the State consider thatabhedation of those reservations was
valid?

[I. ACCEPTANCE OF RESERVATIONS AND OBJECTIONS TO
RESERVATIONS, EFFECTS OF RESERVATIONS

2.1  Acceptance of reservations formulated by the Statkobjections to those
reservations

2.1.1 Have any of the reservations mentionedernéplies to questions 1.2 and 1.4
been formally accepted? (Please list the resenstnd attach the text of the
acceptances)

2.1.2 Have objections been made to any of thevatens mentioned in the
replies to questions 1.2 and 1.4? (Please listetbervations and attach the text of the
objections)
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2.1.2.1 If so, have the objecting States or intéonal organizations expressed the
intention that the objection should preclude thiyeimto force of the treaty between
the author of the objection and the reserving State

2.1.3 |If there have been formal acceptances obgactions to the reservations
mentioned in the replies to questions 1.2 andviede such acceptances or
objections preceded or followed by diplomatic d&gians or exchanges of notes
between the two States, between the State andtéra@ational organization or
between the State and the depositary? (If posgl#ase attach the text of the
relevant documents)

2.1.3.1 Following such discussions or exchange®t#s, has the other State or the
international organization concerned ever decidgdmraise an objection which it
had originally envisaged?

2.1.4 Has the interpretation or implementatiothefreservations mentioned in the
replies to questions 1.2 and 1.4 given rise togamicular difficulties in the
application of the treaty? If so, what difficulties

2.1.4.1 In particular, have those difficulties:

— Given rise to diplomatic protests? (If possilplease attach the text of the
protests)

— Been examined by an international judicial bodg dody monitoring the
application of the treaty? (Please attach thedE#ttie relevant decisions
and/or opinions)

2.1.4.2 Has a judicial body or other national attfiouled on the meaning or effects
of the reservations? (Please attach the text afeleeant decisions)

2.1.5 If any of the reservations mentioned inrgq@y to question 1.2 were
formulated in relation to the constituent instrumeian international organization,
were those reservations accepted by an organ obtbanization? (Please attach the
text of the relevant deliberations)

2.1.6 Has the withdrawal of a reservation formedaby the State (see reply to
guestion 1.6.2) given rise to any particular difftees? If so, what difficulties?

2.1.7 Have any of the objections mentioned inrépdy to question 2.1.2 been
withdrawn? (Please attach the text of the instrumehnotification of the
withdrawals)

2.1.7.1 If so, have the withdrawals given risertg particular difficulties? What
difficulties?

2.2 Acceptance by the State of reservations formulayeahother State or by an
international .organization and objection by thatStto those reservations

2.2.1 Has the State formally accepted any resensaformulated by another State
or by an international organization? (Pleasedist| provide the text of, the formal
acceptances)

2.2.1.1 In the absence of a formal acceptance, simFxe on the part of the State
imply that it accepts the reservation(s) in quegtio
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2.2.2 Has the State made objections to any resenggformulated by another State
or by an international organization? (Pleasedist] provide the text of, the
objections)

2.2.2.1 What were the reasons for each of the tibjec

() Political considerations? Were such consideretiinternal or international
in nature?

(ii) Desire to ensure the integrity of the treaty?

(i) Incompatibility of the reservation with theugpose and object of the
treaty?

(iv) Other reasons?

2.2.2.2 At the internal level, which authority atlaorities take(s) the decision to
make objections to reservations formulated by o@w@rtracting Parties?

2.2.2.3 Do objections to reservations appear ioficial national publication?

2.2.2.4 How much time elapsed between the notifinaif the reservation and the
formulation of the objections mentioned in the yejol question 2.2.27?

2.2.3 In formulating the objections mentionedhia teply to question 2.2.2, did the
State express the intention that the objection lshaneclude the entry into force of
the treaty between itself and the reserving Stateternational organization?

2.2.3.1 If so, what were the reasons for that sit

() Political considerations? Were such consideretiinternal or international
in nature?

(ii) Desire to ensure the integrity of the treaty?

(iif) Incompatibility of the reservation with theugpose and object of the
treaty?

(iv) Other reasons?

2.2.3.2 If not, what were the reasons for thattmos? And what effects did the
objections have?

2.2.4 Were the formal acceptances or objectiongiored in the replies to
questions 2.2.1 and 2.2.2 preceded or followedipiphatic discussions or
exchanges of notes with the reserving State omat®nal organization or with the
depositary of the treaty? (If possible, pleasecatthe text of the relevant
documents)

2.2.4.1 Following such negotiations or exchangesotés, has the State ever
modified, or decided not to raise, an objectionchltit had originally envisaged?

2.2.5 Has the interpretation or implementatiothef objections mentioned in the
reply to question 2.2.2 given rise to any particdifficulties in the application of
the treaty? If so, what difficulties?

2.2.5.1 In particular, have those objections:

26¢

www.manaraa.com



— Given rise to diplomatic protests? (If possilplease attach the text of the
protests)

— Been examined by an international judicial bodg dody monitoring the
application of the treaty? (Please attach thedE#ttie relevant decisions
and/or opinions)

2.2.5.2 Has a judicial body or other national attfiguled on the meaning or effects
of the objections? (Please attach the text ofefevant decisions)

2.2.6 Has the State withdrawn or modified anyhef dbjections mentioned in the
reply to question 2.2.27?

2.2.6.1 If so, which ones and why?
[Sections Il Interpretative Declarations and IVcBassion of States omitted.]

V. PRACTICE OF THE STATE AS A DEPOSITARY
5.1 Is the State a depositary of multilateralttess®? (Please list the treaties)

5.2 In its capacity as depositary, has the Stateuntered any particular
difficulties with regard to reservations, objectao reservations, interpretative
declarations or responses to interpretative deadas? If so, what difficulties?

5.2.1 When such difficulties arose, did the State:
— Refer the problem to the Contracting Parties?

— Itself take a position with regard to the diffittes? (Please attach the
relevant documents)

5.3 In particular, did problems arise in respddhe entry into force of the treaty
because of the formulation of reservations or dlgas to reservations?

5.3.1 If so, how were such problems resolved?ag@attach the relevant
documents)

5.4 In its capacity as depositary, has the Stadeuntered any particular
difficulties with regard to reservations, objectpiterpretative declarations or
responses to interpretative declarations, whickeano connection with one or more
instances of succession of States? If so, whatdifies? (Please attach the relevant
documents)

VI. MISCELLANEOUS OBSERVATIONS

6.1 In the State’s view, what are the main prolsl@msing in connection with
reservations to treaties that are not resolvedpbresolved satisfactorily, by the
relevant provisions of the 1969 Vienna Conventiarttee Law of Treaties, the 1969
Vienna Convention on Succession of States in resgelaceaties and the 1986
Vienna Convention on the Law of Treaties betweeteStand International
Organizations or between International Organizatton

6.2 Please add here any relevant information emthctice of the State relating
to reservations to treaties which could not beudet in the replies to the above
guestions.
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ANNEX IV

2007QUESTIONS ON RESERVATIONS TO TREATIES FOBTATES MEMBERS
UN Doc. A/62/10 (2007), pp. 10-11, paras. 23-25.

CHAPTER III:
SPECIFIC ISSUES ON WHICH COMMENTS WOULD BE OF PARTULAR
INTEREST TO THE COMMISSION

A. Reservations to Treaties

23. The Special Rapporteur on reservations tdi¢seproposes to complete his
presentation of problems posed by the invalidityestervations next year. With this
in view, the Commission would welcome replies frBtates to the following
guestions:
(a) What conclusions do States draw if a resesmati found to be invalid
for any of the reasons listed in article 19 of 1869 and 1986 Vienna
Conventions? Do they consider that the State ftatimg the reservation is
still bound by the treaty without being able tomnjhe benefit of the
reservation? Or, conversely, do they believe tthaticceptance of the
reserving State is flawed and that that State dammoonsidered to be bound
by the treaty? Or do they favour a compromisetsmiuand, if so, what is it?
(b) Are the replies to the preceding questiongtas a position of principle
or are they based on practical considerationszhBy (or should they) vary
according to whether the State has or has not flatedian objection to the
reservation in question?
(c) Do the replies to the above two sets of qoastvary (or should they
vary) according to the type of treaty concernethtbral or normative, human
rights, environmental protection, codification,.§2c
(d) More specifically, State practice offers exdaspof objections that are
intended to produce effects different from thosevjated for in article 21,
paragraph 3 (objection with minimum effect), oncet 20, paragraph 4(b)
(maximum effect), of the Vienna Conventions, eithecause the objection
State wishes to exclude from its treaty relatiorth the reserving State
provisions that are not related to the reservdiimermediate effect), or
because it wishes to render the reservation inifeeand considers the
reserving State to be bound by the treaty as aendnad that the reservation
thus has no effect (“super-maximum” effect). Thanission would
welcome the views of States regarding these pexcficrespective of their
own practice).

24. The Commission would note that it is awaréhefrelative complexity of the
above questions, which are related to problemsattgathemselves highly complex
and take into account a wide range of practicee d@mmission suggests that the
replies to these questions be addressed to theabpapporteur in writing through
the Secretariat. It would be particularly usefuhe authors could include with their
replies as precise a description as possible gbrihetice they themselves follow.
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25. The Commission has noted that, in the maafdhmulation of objections to
reservations is practised by a relatively small benof States. It would thus be
particularly useful if States that do not engagthis practice could transmit their
views on these matters, which are fundamentaldddpic of “Reservations to
treaties”.
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